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CONSIDERATION OF THE INTERNATIONAL RELATIONS OF 
THE AGE OF MAJORITY LN THE UNITED STATES. 


ATTORNEY-GENERAL’S OrFice, } 
August 29, 1856. | 

Sir:— The communication of the Prussian Minister, 
the Baron von Gerolt, of the 20th instant, makes inquiry 
as to the law of the United States, on the following points, 
namely : 

1. At what age does “ majority” begin for citizens of 
the United States, of both sexes ? 

2. Whether the law in this respect is the same as to 
citizens and “ foreign emigrants,” “who have not acquired 
all the rights of citizenship?” 

I have to remark, by way of preparatory explanation, 
that there is no general legislative enactment of the United 
States on this subject. 

The federal Constitution, it is true, contains provisions 
regarding the age at which certain offices may be held, 
the minimum age for President being thirty-five years, of 
Senator thirty years, and of Representative in Congress 
twenty-five years. But these provisions are only of special 
qualifications for office, and do not affect ordinary muni- 
cipal rights or obligations. 

Cases exist also in which, by federal law, there is desig- 
nation of a particular age, at which alone certain special 
rights can be enjoyed. 

Thus, a person must be of the age of twenty-one years 
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to be capable of asserting rights of pre-emption in the ven- 
dible public lands of the U nited States, 

So in regard to enlistments in the Army, it is assumed 
by various acts of Congress that persons under twenty-one 
years of age are minors or infants in the law. 

There is correspondent legislation in regard to the Navy. 

Other illustrations of the same fact may be found in 
acts of Congress. 

Moreover, eases are supposable as to which, in ‘the ad- 
ministration of federal jurisprudence, a rule of majority 
would have to be assumed, though not prescribed by legis- 
lative act. 

No adjudication of the point in the Supreme Court of 
the United States occurs to my recollection, all the rele- 
vant cases reported appertaining to the local law of the 
District of Columbia. But several cases in point occur in 
the adjudications of the Circuit and District Courts of the 
United States. 

To appreciate all the bearings of the subject, it needs to 
recall to mind the sources of law in the United States, and 
the relation of the laws of the Union and of the several 
States, to the rights of persons. 

We have to commence with the fact of the existence of 
a number of separate political sovereignties, the Thirteen 
revolted British Colonies, which constituted the original 
United States. 

Each of these States had its distinct body of laws, con- 
sisting, first, of its own legislative acts; and, secondly, of 
the fund of law which each possessed as a portion or de- 
pendency of England. 

That fund of English law, then, as now, was composed 
of the most heterogeneous, incongruous, and contradictory 
mass of Jaws which it is possible to imagine. ‘The Eng- 
lish are prone to criticize the barbarism of the existing law 
of some of the Continental States of Europe, such as Rome 
and Naples: their own system is not less barbarous, un- 
philosophical, and fit for reparation. I say nothing of the 
special forums appropriated to certain classes of persons in 
England, such as those in military service: that fact be- 
longs to all modern jurisprudence. I refer only to the laws 
governing the general rights of persons in their municipal 
relations as subdivided into the great heads of statute-law, 
—of the two complementary divisions of customary law, 
called common law, and equity, or chancery law,— of the 
ecclesiastical law,— and of the admiralty or maritime law, 
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—the whole being a moles indigesta, with parts so con- 
fusedly related as to involve the greatest disorder of rights, 
and multiplication of processes, to the disadvantage and 
loss of all the world except the legal profession. his jum- 
ble of jurisprudence, the several ‘Thirteen States inherited 
from the mother country and still retain, as the basis of 
their jurisprudence, with the additional complication of 
their own legislation and that of the federal Union. 

The power of the Union, in this respect, defined by the 
Constitution of the United States, consists of so much of 
the pristine sovereign power of each as the Thirteen States 
saw fit to confer on the Union. It is composed, in part, of 
matters thus made to be of exclusive federal legislation ; 
but, in much greater part, of matters of mere municipal 
right, which come before the federal courts by reason of 
the special jurisdiction of these courts over certain subjects, 
places or persons. In the former of these two classes, that 
of exclusive federal legislation, the federal courts adminis- 
ter federal law; but, in the latter, mostly the law of the 
respective States. 

Thus,—except as to maritime transactions, which are 
in their nature quasi international and referable to doctrines 
of public rather than municipal law,— and except as to 
government transactions, which also involve questions for 
the most part, of public law, — except in these relations, 
the federal courts deal with few matters which are not de- 
terminable by reference to the laws of individual States. 

I have said that the law of the original Thirteen States 
was in substance that of England. Meanwhile, as other 
States acceded to the Union, they were admitted on the 
footing of perfect equality with the original Thirteen States, 
and, of course, each retaining its own local law. Of these, 
such as were carved out of the primitive territory of the 
Union naturally had for the basis of their jurisprudence the 
laws of England. And although in others, which were 
formed on territory acquired from France, Spain, and Mex- 
ico, especialiy in Louisiana, Missouri, Alabama, ‘Texas, 
Florida, and California, something of their previous na- 
tional jurisprudence bas remained; yet, only one of these, 
Louisiana, has continued to have, as the main substance 
of its jurisprudence, the laws of France and Spain. 

Now, in regard to the “ majority” of males, the rule of 
law is uniform in all the States of the Union, not except- 
ing Louisiana, it being fixed at the period of twenty-one 
years. And, hence, in questions of federal resort also, that 
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rule may be assumed as the common law of the United 
States. 

In several, perhaps in most of the States, females have 
enlarged legal capacity in some respects at the age of 
eighteen, or even earlier, but the general rule of complete 
legal capacity is the same for both sexes. 

So much as to the Baron von Gerolt’s first inquiry. As 
to the second,,in disposing of that it will be necessary to 
pass to a diflerent order of considerations. 

To discuss all the incidents of the great question of the 
“ personal statute” as an element of the international law 
private, and to consider, and attempt to reconcile, the con- 
flicts of opinion thereon which appear in the works of 
learned jurists of Europe and America, would be to ad- 
venture into a very broad field of legal disquisition. I 
confine myself to a brief statement of the general doctrine, 
and of its application to the present matter, as the same 
are understood and practised in the United States. 

We think that the opposite schools of European jurists, 
one of which maintains that the law of the domicil of 
origin, and the other that the law of the actual domicil, is 
of universal obligation as to the capacity, state, and con- 
ditions of persons, both alike err. 

We hold that, in regard to the real estate of the English 
law, the immovable property of the continental European 
law, the /ex loci rei site governs, and in regard to such 
property it is wholly immaterial whether the party interest- 
ed be citizen or alien, denizen or non-resident, domiciled 
here or elsewhere; in either case his age of legal capa- 
city is wholly and absolutely determined by the law of the 
State in which the land lies ; with some qualification of the 
jurisdiction if the land be public domain of the Union. 

But in regard to other matters, we hold that when a 
party leaves a foreign domicil to come and reside in this 
country, his legal sfatus in the country of his previous 
domicil is to be regarded here, in general, as to all acts 
done, rights acquired, contracts made, or obligations in- 
curred, in that domicil; but as to things done or suffered 
in this country, his condition of legal capacity or disability 
depends on the law of the State in which he resides, sub- 
ject always to some qualification in matters appertaining 
to the jurisdiction of the federal Union. 

This general rule obtains, with little exception, whether 
the party has or has not entered upon the preparatory steps 
to become a citizen, provided only he be domiciled; nay, 
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it continues to apply even after he has sy come to be 
a citizen of the United States. 

Thus, by our law no legal validity will be given to an 
act done i in a foreign domicil if the act were invalid there, 
notwithstanding that the party had meanwhile proc -eeded 
to acquire the “political: status of a citizen of the United 
States. In general, the fact of naturalization in the Uni- 
ted States leaves untouched the private rights or duties of 
the native domicil. It confers on the party political rights 
here; it augments his municipal rights here in some re- 
spects ; but he cannot by reason of it set up, even here, 
any modification of rights, either of person or property, re- 
garding acts done or interests retained by him in Prussia. 
But, in respect of acts done or interests acquired in this 
country, he is governed by its laws, and not by those of 
Prussia. 

To justify the absoluteness of the doctrine as here laid 
down in disregard of the dicta of many of the treatises on 
conflict of laws, domestic and foreign, a few illustrations 
are subjoined, which will serve at the same time to indi- 
cate the exceptions to the rule. 

1. It is an established general rule of law in this country 
that the question of the validity of a marriage here, de- 
pends on the law of the place where the matrimonial en- 
gagement was contracted. 

Hence, if a minor contracts marriage in Prussia in viola- 
tion of the local law, the marriage does not acquire validity 
by the transfer of the minor’s person to the United States. 
Such would be the rule in obedience to the doctrine of /ez 
loci contractus, even if the party were a citizen of the Uni- 
ted States sojourning at Berlin: a fortiori if he be a sub- 
ject of Prussia. 

On the other hand, if an emigrant from Prussia, having 
become domiciled in New York, propose to contract a 
marriage in the latter place, its validity i in this country will 
depend on the law of New York, without regard to the 
question of the capacity or incapacity of the party by the 
laws of Prussia. 

In this class of cases, then, it is plain the law of the 
domicil of origin prevails as to things done there, and that 
of actual domicil as to things done here. The probable 
exceptions in regard to the etlicacy here of the marriage 
contracted abroad, and valid there, would relate to ques- 
tions of incest or polygamy, and the foreign marriage 
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might acquire exceptional validity by reason of the exter- 
ritoriality of the parties. 

2. In many countries of Europe, the age of complete 
capacity to contract is twenty-five years; and here it is 
twenty-one years. 

Now, it is well settled in this country that a foreign em- 
igrant domiciled here, and of the age of twenty-one years, 
cannot avoid a promissory note or other contract made 
here, by pleading that he is not as yet of full age in the 
domicil of his origin. 

On the other hand, if the case were of a contract made 
in the foreign country, our courts would reject it, or give 
effect to it, according to the law of the place of contract, 
which, in the question now under consideration, would be 
the domicil of origin. 

Here, in this class of cases, exceptions might arise in re- 
lation to contracts, which the laws of this country stigma- 
tize as against good morals or public policy. 

3. The relations of parent and child, of guardian and 
ward, afford other illustrations of the subject. 

If a person be subject in the domicil of his origin to the 
control of parent or guardian, that subjection will affect all 
acts done by him there, and the legal quality of those acts 
will not be changed by his emigrating to this country and 
here gaining a new domici]; but, on the other hand, if an 
act be done by such person here, it must be judged by our 
law. 

Thus, persons under twenty-one years of age, that is, mi- 
nors, even here, may be enlisted into the military service of 
the United States. Suppose the party thus enlisting be of 
alien birth and domicil. If he have a parent or guardian 
domiciled in this country, the enlistment is not valid with- 
out the consent of such parent or guardian; but no ques- 
tion is admitted of any such polestas patria or tutrix in the 
country of the party’s pristine or previous domicil in Eu- 
rope. 

Mh. Questions of inheritance, testament and trust, are 
soluble by the same doctrine, with certain modifications. 

Thus, the descent or devise of lands is regulated by the 
law of the particular State in which the lands are situated. 
And so of any other interest in lands, whether of inherit- 
ance, devise, or trust. 

But, in regard to movables, the right by inheritance be- 
quest or otherwise, depends on the law of the domicil. If 
the decedent, for instance, be at the time of his decease, 
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domiciled in Prussia, his testament is to be judged, and to 
have effect, according to the laws of Prussia; but if h ebe 
at the time domiciled here, then by the laws of the State 
in which he has actual domicil. So it is in regard to his 
succession if he die intestate. 

These are consequences dependent on domicil, however, 
as distinguished from commorancy. ‘Thus, if the party 
decedent be a mere traveller or temporary sojourner in this 
country, without animus manendi, and retaining by act and 
manifest intention, his foreign domicil, his succession or 
his testament of movable property here, and of his lands 
abroad, even though it be made in this country, will be 
governed by the law of that proper domicil. It is other- 
wise if he reside here with legally declared intention to 
become a citizen of the United States. 

So as to fiduciary interests. Whatever trust-property a 
person may be entitled to in the country of his first domi- 
cil, and whatever trust-obligations he may have there in- 
curred, will be judged by the laws of that country, if brought 
in question here; but all such rights or obligations grow- 
ing up here, depend on the law of the particular State. 

I think these examples will sutlice to show what the law 
of this country is in regard to conflicts of the law of legal 
capacity, more especially in the matter of age, the particu- 
lar object of the inquiries of the Baron von Gerolt. 

I have the honor to be, 
Very respectfully, C. Cusnine. 
Hon. Wn. L. Marcy, Secretary of State. 





UNITED STATES DISTRICT COURT. 


District of Massachusetts. February, 1857. 


Unitep Srates v. Tuomas P. PIncReE, ET AL. 


The “ additional duty of one hundred per cent.’’ secured by transportation 
bonds, under Act 1854, c. 30, § 6, is one hundred per cent. on the orig- 
inal duty, and not on the invoice value of the goods. 

The transportation bond, under Act 1854, c. 30, § 6, properly includes the 
original duty, as well as the additional duty, the bond first given for the 


original duty being cancelled. 


Messrs. Pincrer & Co. imported certain bags of Castana 
nuts, and placed them in the bonded warehouse in Salem, 
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giving bonds for the import duties, which were $105. The 
invoice value of the nuts was $350. Being desirous of re- 
moving them to Boston for sale, in bond, they executed, 
with sureties, the instrument required of them at the Salem 
custom house, which is called a transportation bond. It 
was not in the usual form of a bond, with a condition and 
a penal sum, but was a covenant, under seal, that the goods 
should be transported to Boston and there re-warehoused 
within thirty days, and failing that, that the defendants 
would pay the import duty of $105 and a further sum of 
$350, as “an additional duty,” under the act of 1854, c. 
30. By a misapprehension on the part of the merchants 
who bought the nuts of the defendants, and without any 
intent to avoid re-warehousing, the nuts were not re- 
warehoused within the time. ‘The government claimed a 
verdict for $455, which was so rendered, under pro forma 
instructions from the court. The defendants then moved 
in arrest of judgment. 

Spracur, J.— Several grounds are taken in support of 
this motion. The first is, that the instrument in suit is not 
“a bond,” within the meaning of the statute. Ii is not, 
to be sure, in the form of a bond with a penal sum and 
condition, but if its requirements are those of the statute, 
and no harm is done to the defendants by its form, and I 
cannot see that they are prejudiced by the form, I think they 
must be held by the instrument they have executed. 

The second and chief ground is, that the bond is in too 
large an amount. ‘This depends upon the construction to 
be given to the act of 1854, ¢. 30. And there is a singular 
difficulty in construing this statute. ‘The act requires the 
collector to take a bond for transportation and re-ware- 
housing; and then provides that if the goods are not duly 
re-warehoused, the collector shall levy and collect “an ad- 
ditional duty of one hundred per cent.,” which additional 
duty shall be secured by said bond. The District Attorney 
contends that this clause means an additional duty of 100 

er cent. on the invoice value of the goods. ‘lhe bond was 
framed, the declaration drawn, and the verdict rendered on 
this theory. The defendants’ counsel contends that it 
means 100 per cent. on the original duty, or, in other words, 
a second duty of the same amount as the original duty. 

Taking this statute alone, we find no antecedent to 
which to refer this language, except the import duty. The 
statute makes no allusion to invoice or value, but only to 
import duty. ‘The per centage must be calculated upon 
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something. That something must be the original duty, if 
we confine our view to this act, for the act presents no 
other subject-matter than the duty. 

But on referring to the general tariff act, we find that all 
duties are ad valorem, that is, such a per centage on the 
value of the goods. The original duty, then, being 30 per 
cent. ad valorem, it is argued that the “ additional duty of 
one hundred per cent.” must be 100 per cent. ad valorem. 

But, in reply, it is said that the act of 1854 is only sup- 
plementary to the act of 1846, e. 84, and that it must be 
construed in subordination to that act. The act of LS46 
establishes the warehouse system. It allows of transpor- 
tation from one warehouse to another, in bond; and pro- 
vides that when goods are taken out of warehouse for trans- 
portation, a transportation bond shall be given, in “ double 
the duties.” Under this act, if the goods were not re- 
warehoused, the utmost the government could recover was 
“double the duties,’ and as the bond could be chancered, 
the court could direct a sum to be paid less than the penalty. 

I have made an examination into the regulations of the 
treasury department, and find the construction of the ware- 
house acts, and the practice under them, to have been this. 
When the ‘goods are originally warehoused, a bond is given 
in double the duties, conditioned to be void if the duties 
are paid, or if the goods are withdrawn according to law. 
When goods are withdrawn for transportation, under bond, 
the condition of the original bond is considered as fulfilled, 
and it is cancelled. ‘The goods being delivered to the 
owner, the only security the governme nt has for the orig- 
inal duties is the transportation bond; and this bond, under 
the act of 1846, was in a penal sum equal to double the 
duties. If the goods are duly warehoused, the transporta- 
tion bond is cancelled, and a new warehouse bond given 
in the same form as the original. 

It is said that under the act of 1846, goods were taken 
out of warehouse as for transportation, on this bond, and 
never, in fact, re-warehoused, but put into the market, and 
the government officers collected only the original duty, 
the bond being treated as, in fact, only a new security for 
the duty. In this way the importer evaded the payment 
of cash duties, and obtained a credit until his bond was 
payable and demanded. ‘This may serve to explain the 
peremptory requirement in the act of 1854, that the addi- 
tional duty “ shall be levied and collected.” If the goods 
are not re-warehoused, the original duty and the additional 
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duty are both due, and must both be collected. The penal 
sum of the bond may be whatever is usual, but the whole 
additional duty must be collected, whatever may be the 
circumstances of accident, mistake, or other equitable con- 
siderations. | 

I am satisfied that the practice of including the original 
as well as the additional duty in the transportation bond 
is authorized by the statute, the original bond being can- 
celled. This bond, therefore, properly secured the duty of 
$105. But as to the mode of calculating the “ additional 
duty of one hundred per cent,” I am of opinion, after care- 
ful consideration, that it ought to be construed as 100 per 
cent. on the original duty. If the other interpretation is 
put upon it, the owner, for a mere failure to re-warehouse 
within the time, perhaps through accident, mistake, or the 
fraud of others, must pay the duties and the entire value of 
his goods. The collector is obliged to collect the entire 
sum. No court can chancer the bond below this sum. 
And the case is not within the provisions authorizing the 
secretary of the treasury to remit the whole or part of a 
penalty upon a certificate. It can hardly be supposed that 
Congress intended such a result. ‘Taking, therefore, this 
act in connection with the act of 1846, and considering the 
mischief to be remedied, I am of opinion that it was intend- 
= to require only a second duty of like amount with the 

rst. 

It is argued that the rest of the section which follows the 
requirement of the “ additional duty,” providing that the 
collector may, instead of the “ additional duty,” exact a 
forfeiture of the goods, shows that the duty must have been 
equal to the value of the goods. But the additional duty 
is absolute. The forfeiture is discretionary, and is accom- 
panied by a power of remission. This, I think, shows that 
they were not considered by Congress as equal to each 
other. The forfeiture is the greater penalty, to be inflicted 
in whole or in part, in cases justifying or requiring it. The 
additional duty is a lesser penalty and made absolute in all 
cases. 

The bond having been given and the verdict rendered 
for a larger sum than the statute authorizes, judgment 
must be arrested. 

B. F. Hallett, (District Attorney,) for the United States. 

R. H. Dana, Jr., for the defendants. 
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Supreme Court of New York. General Term. 


MOORE v. CROSS. 


A., being desirous to purchase goods of B., agreed to give him a note 
with C.’s indorsement. The note was made, and signed by A., pay- 
able to the order of B., and indorsed by C., who was cognizant of the 
facts, and on the receipt of the note the goods were delivered to A. 

Held, that on the failure of A. to pay the note at maturity, C. was liable 
as an ordinary indorser, to pay the amount of the note to B., on proof 
of due demand and notice. 

Clerke, J., dissenting. 

This cause, which has been argued no less than three 
times before the general term of the Supreme Court in 
the city of New York, involves fundamental principles in 
the law of negotiable paper, and is of unusual interest to 
lawyers and business men. ‘The facts are substantially as 
follows: 

One M°Gervey applied to the plaintiff to buy coal. The 
plaintiff offered to sell it to him for paper indorsed by Cross. 
M'Gervey applied to Cross, and informed him of this pro- 
position. Cross thereupon drew up the notes, payable to 
the order of the plaintiff. M°Gervey signed them, and 
Cross indorsed them in blank, and handed them to M'Ger- 
vey, who delivered them to the plaintiff, and received the 
coal. All parties understood that it was sold upon the 
strength of Cross’s indorsement. ‘The cause was first tried 
in November, 1853, before Lucius Robinson, as sole referee, 
who reported in favor of the plaintiff. The defendant ap- 
pealed to the general term, and a new trial was granted 
on the ground that the evidence was not suflicient to 
counteract the legal effect of the face of the note. A see- 
ond trial was had before the same referee in November, 
1855, who reported again in favor of the plaintiff’ The 
defendant appealed again ; and last November, the general 
term, composed of Judges Roosevelt, Clerke, and Davies, 
decided in favor of the defendant, Judge Roosevelt dissent- 
ing. An order was then obtained for a rehearing, and the 
cause was reargued in February last, before, the general 
term, composed of Judges Mitchell, Roosevelt, and Davies, 
Judge Mitchell taking the place of Judge Clerke. As 
he agrees with Judge Roosevelt, the final opinion of the 
court is for the plaintiff. ‘The question will not be settled 
until it is determined by the court of last resort. The 
opinion of Judge Roosevelt was originally designed for a 
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dissenting opinion. But as it now stands as the opinion 
of the Supreme Court, we place it first. 

Rooseve.t, J.—It is an error, as it seems to me, to say 
that this is a suit by a payee as payee, against an indorser. 
Stated nakedly in that form, the proposition involves, at 
first view, the absurdity of a principal suing his own surety. 

The plaintiff, in this case, although in fact, payee of the 
notes, does not sue as payee, but as indorsee and holder. 
Ordinarily, no doubt, a prior party cannot sue a subsequent 
party to a note. But the reason on which the rule is found- 
ed, will show that the rule is not applicable to a case like 
the present. Where a subsequent indorser pays a note, he 
is usually entitled to a remedy over against the prior par- 
ties as for monies paid to their use, and to prevent circuity 
of action; therefore, they are not allowed to sue him, when 
the very recovery would constitute, in turn, the basis of an 
action for precisely the same amount against them. 

In this case, however, if Cross, the indorser, should be 
made to pay Moore, the payee, would he have a claim 
against Moore, to be reimbursed? Clearly he would not. 
He would only have paid to Moore a debt which he justly 
owed to Moore; and as to which, as between him and 
Moore, on the facts proved, he was as much a principal as 
M'Gervey, the maker of the note. 

The referee, whose decision was appealed from by the 
defendant, reports that previous to the making and indors- 
ing of the notes, M’Gervey applied to Moore to purchase 
from him a quantity of coal, and that Moore agreed to sell 
it to him, “ provided he would give him, in payment for 
the same, paper indorsed by the defendant, John A. Cross.” 
Both Cross and M’Gervey agreed to the condition; both 
made and’ indorsed, and delivered the notes with that un- 
derstanding ; and they obtained the coal from Moore on 
the credit of both, and more especially of Cross. The 
referee reports expressly that “the notes were indorsed and 
delivered by Cross, with the intent of procuring for M°Ger- 
vey a credit with the plaintiff for the coal.” How, then, 
could Cross, if he paid the notes to Moore, turn round 
upon Moore to refund? It was the clear intention of the 
parties that Cross, if he paid the note as indorser, was to 
have recourse to M’Gervey, the maker, and not to Moore, 
the payee; and that Moore, if he afterwards, for form’s 
sake, indorsed it also, might add to his indorsement the 
words “without recourse.” ‘That such an indorsement 
would have been regular and matter of right, was express- 














Supreme Court of New York. 673 


ly held by the chancellor in Hall v. Newcomb, 7 Hill, 419. 
And it was further held, that the eflect of such special in- 
dorsement would be to leave the second indorser liable to 
a bond fide holder, and without any remedy over agaist 
the payee. 

Something has been said about the statute requiring cer- 
tain contracts to be in writing, and among them “ every 
special promise to answer for the debt, default, or miscar- 
riage of another person.” And is not Cross’s contract in 
writing? By the terms of the notes, it will be recollected, 
M Gervey promised, for value received, to pay Moore eight 
hundred dollars; and Cross, who himself wrote the notes, 
at the same time, and before delivery to Moore, and before 
and without any previous indorsement by Moore, put his 
name on the back of them, knowing that the coal would 
only be sold on his credit. Did not Cross, by such an in- 
dorsement, promise in writing, under the terms “ value re- 
ceived,” to pay Moore for the coal about to be delivered to 
M Gervey? Was there any other condition, express or im- 
plied,in his engagement, except the usual condition attached 
to all cases of general indorsement? Was not the whole 
instrument, taken together, the face and the indorsement, “ ¢ 
note of the contract, (as the statute requires,) expressing 
the consideration, and subscribed by the parties to be 
charged?” That the words “value received” are a sufli- 
cient expression of the consideration to comply with the 
statute, was decided in Douglas v. Howland, 24 Wend. 
35; and that their insertion in the body of the note, 
instead of immediately over the indorser’s signature on 
the back, is also sufficient, was decided in Parks vy. 
Brinkerhoff, 2 Hill, 663. The instrument, then, when 
handed to Moore, both in fact and in legal eflect, was at 
once a written receipt for the coal, under the name of 
“value,” and a written promise on the part of both M* 
Gervey and Cross to pay for such value; the former abso- 
lutely, and the latter conditionally, —a promise in both its 
parts, too clearly binding, both in law and justice, to re- 
quire any argument. 

A further answer, however, to the objection is, that 
Cross’s agreement was to pay not “the debt of another,” 
as the statute expresses it, but his own debt. ‘The whole 
transaction was simultaneous. ‘The sale was on the credit 
of Cross. It was not a case of pre-existing indebtedness 
of M Gervey, which Cross engaged to discharge. Cross, 
in effect, said to Moore, “If you will sell and deliver to 
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M’Gervey, a cargo of coal, on three and four months’ credit, 
I will pay you for it, provided you shall first make your de- 
mand of him and give me immediate notice of his neglect 
or refusal.” In the case of Spies v. Gilmore, 1 Coms. 
321, the court of appeals held, that where a party, without 
any special words of guaranty, puts his name on the back 
of a note as first indorser, he not being the payee, but in- 
tending to be surety to the payee, the effect of the transac- 
tion is to charge him, not as an absolute guarantor, it is 
true, but as an ordinary indorser, entitled, like other indor- 
sers, to notice of protest. 

The whole reasoning of the court, in that case, assumes 
that had there been a regular demand of the maker, and 
due notice of protest to the indorser, no question could 
have been made as to the liability of the indorser. A mere 
blank indorsement, not strictly in form according to com- 
mercial usage, creates, it was held, (and such, no doubt, is 
the intention of the parties in such cases,) no other or 
greater liability than it would have created had the usual 
custom been pursued of making the paper payable, in the 
first instance, to the intended indorser, instead of immedi- 
ately to the intended payee. 

In the case of Hall v. Farmer, 2 Coms. 553, the note 
was not indorsed in blank, but specially guaranteed. It 
was given also for an existing debt of the maker, a balance 
of account. The agreement of guaranty was written out 
both in form and substance as a guaranty, and that, too, 
before and not after it was signed by the surety. It was, 
therefore, in all its parts, an express written contract, exclud- 
ing all implication, and all room for parol proof, to add to 
or vary its terms. No consideration was stated in it, and 
no new credit, either in value or time, was given upon the 
strength of it. The body of the note was a mere promise, 
fixing no period of payment, and of course giving no in- 
dulgence; on the back of which was indorsed the words 
“ We, the undersigned, guaranty the payment of the with- 
in. John Farmer, H. W. Doolittle.’ No value received 
was admitted in writing, and none existed in fact. The 
engagement, as respected all the parties, was purely gratuit- 
ous, and purported to be nothing else. Such an engage- 
ment, everybody knows, however binding in honor, cannot 
be enforced in law. 

The decision, therefore, as might have been expected, 
was in favor of the defendants; but as the reporter’s note 
says, it settled no general principle. 
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Whether the judgment was founded on the want of con- 
sideration in fact for the promise, or on the want of con- 
sideration “ expressed,” (both of which objections existed,) 
does not appzar. The judges were divided three to four, 
and one (Judge Bronson) gave no opinion. ‘The majority 
also, as to the grounds of decision, were divided among 
themselves. The reasons of the majority were not given 
at length except by a reference to the previous case of Dur- 
ham v. Manrow, at page 533 of the same volume, which 
was a case also of express written guaranty, in the words 
“ We guaranty the payment of the within note.” This 
guaranty, however, unlike the other, was given in payment 
for a horse; “it was part of the bargain for the horse, and 
with the consent of Moulthrop (the surety).” “The two 
engaged for the payment of the debt of one of them ina 
particular way. ” Tn substance it was a direct original 
undertaking.” Such is the language of Judge Strong, 
adopted by the majority of the Court of Appeals, in aflirm- 
ing the judgment of the Supreme Court, which held the 
defendants liable on the guaranty, notwithstanding that the 
consideration was not expressed in the undertaking. ‘ 

And yet this decision in favor of the then plaintiff, Dur- 
ham, is cited as authority against the now plaintifl, Moore. 
As I read it, its purport is precisely the reverse. It holds, 
in effect, that no writing was necessary for the promise, 
and as a consequence, that the consideration in such case, 
if there be one in fact, need not be expressed in writing. 
Parting with the horse was the consideration, and that was 
on the faith and credit of the guarantors. The cases of 
Parker v. Bradley, 2 Hill, 584, and Hingsley v. Balcomb, 4 
Barb. 131, are to the same effect. 

The plaintiff's complaint in the present action, as origin- 
ally framed, was merely on the notes, averring demand and 
protest and due notice to Cross, as indorser. No part of 
which statement was denied. Cross, in his answer, de- 
fended himself on the ground that Moore was the payee, 
and that he had indorsed the paper for Moore’s accommo- 
dation and not M’Gervey’s; which, if true, would have been 
a perfect defence. But as we have seen, it was not true. 
He indorsed the notes to accommodate M’Gervey and se- 
cure Moore; and not to accommodate Moore and secure 
the bank. Cross’s account of the transaction on this point, 
as set up in his answer, is shown by the proof and found 
by the verdict to have been at variance with the fact. 

Had it been sustained by the evidence, it would have 
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been not only a legal, but a just defence. Being unsus- 
tained, it was of course no defence, either just or otherwise. 
Failing in that attempt, Cross then placed himself on the 
supposed general rule of law, that the payee of a note can- 
not sue an indorser. ‘l’o meet this objection and bring the 
case within the exceptions to the rule, the plaintiff, by per- 
mission of the general term, amended his complaint by 
adding a special statement of the whole transaction. On 


that complaint, and not on the complaint as originally 


framed, the rights of the parties are now to be disposed of. 
The proceeding, in its present shape, to use the ancient 
phraseology, is an action on the case, a quasi bill in equity, 
in which mere form is to be disregarded, and justice to be 
administered according to the substantial rights of the par- 
ties. ‘I'he court is to look not to the mere note, nor to the 
usual rules of pleading on mere notes drawn in the ordi- 
nary way; but to the whole contract, express and implied, 
of which the sale and delivery of the coal, with their attend- 
ant circumstances, as well as the note, and the peculiar 
manner of making, indorsing and delivering it, formed im- 
portant parts. 

Viewing the case in this light, the whole case and not a 
mere fragment, “ itis perfectly clear (as it seems to me, to 
use the language of the referee), that when Cross wrote, 
indorsed and delivered the notes, he intended one of two 
things, either to bind himself to pay Moore the amount of 
them, or else to defraud him out of the coal, which he knew 
was sold on the strength of his indorsement. ‘The court 
must now determine which of these intentions it will carry 
into effect. 

« A decision in favor of the latter of the two would, in my 
judgment, be something new and much to be deplored, in 
the history of the administration of justice.” 

Cierke, J., dissenting. — This is an action on a promis- 
sory note, by the payee against M’Gervey, as maker, and 
Cross, whose name appears as indorser. 

The defendant, Cross, is liable, if at ‘all, either as indor- 
ser, or as guarantor. As the complaint now stands, it ap- 
pears that the promissory note in question was made by 
M Gervey to the order of Moore, (the plaintiff,) and was 
indorsed by Cross, in blank, at the time it was delivered to 
the plaintiff, for the purpose of paying for coal, sold and 
delivered by the plaintiff to M Gervey, on the credit of this 
indorsement. The note is the gravamen of the action; 
the circumstances under which it was given are merely its 


incidents. 
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I. The defendant, Cross, cannot be made chargeable as 
indorser. (Herrick v. Carman, 10 J. R. 2243. Ibid. 12 J. R. 
159; Ellis v. Brown, 6 Barb. 282. 

It would be inconsistent with the principles which have 
always prevailed in commercial law, relating to negotiable 
paper, that a subsequent indorser, as such, can be liable to 
a previous indorser. ‘This seems to me inseparable from 
the nature and form of the instrument, and from the quali- 
ties, which the law impresses upon it. It is negotiable 
and transferable, by indorsement in blank; and as each 
holder transfers and indorses it to the next, he makes him- 
self liable, from the terms of the contract, only to such, or 
any subsequent holder, to whom it is successively trans- 
ferred ; unless, by indorsing it “ without recourse,’ he ex- 
empts himself from all liability connected with it; so that 
it would be at variance with the essential properties of ne- 

otiable paper, and would be reversing the established order 
of liability, to make a subsequent indorser liable to a pre- 
ceding one. In short, a subsequent indorser cannot be 
responsible to a previous indorser, any more than such pre- 
vious indorser can be made responsible to the maker. In 
Hall v. Newcombe, (7 Hill, 416), the marginal note of the 
reporter contains an erroneous statement of the decision of 
the court, and of the import of the Chancellor’s opinion. 
It is stated in the note, that on an indorsement, analogous 
to that under consideration in this case, the indorser could 
not be made liable to the payee as guarantor or maker, 
“but only as indorser.” ‘There is nothing in the decision, or 
in any of the opinions delivered by other members of the 
court, to warrant the assertion that an action can be main- 
tained against him as indorser, by the payee. ‘The only 
question before the court was, whether he could be sued 
as guarantor or general surety. No notice of non-payment 
had been served upon the defendant; and to repair the 
consequences of this omission, the holder of the note (being 
also the payee), declared against him in one count as maker, 
and in another as guarantor. The court for the correction 
of errors decided, that the action on these counts could not 
be sustained; aflirming the decision of the New York Com- 
mon Pleas, and that of the Supreme Court. ‘The chan- 
cellor, in his opinion, expressly states, that a second in- 
dorser “can in no event, be made legally liable to the first 
indorser.” He adds, “ When such a note is presented to 
the accommodation indorser, and is indorsed by him, with- 
out having béen previously indorsed by the person to 
57* 
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whose order the same is payable, the latter may, at the 
time he puts his indorsement upon it, indorse it specifically 
without recourse to himself; so as to leave the second in- 
dorser liable to any person into whose hands it may subse- 
quently come, for a good consideration, and without any 
remedy over against the first indorser.’ And again, “ or 
if the object of the second indorser was to enable the drawer, 
as in this case, to obtain money from the payee of the note 
upon the credit of such accommodation indorser, he may 
indorse it in the same way, ‘without recourse, and by such 
indorsement, may either make it payable to the second in- 
dorser, or to the bearer. And such original payee may 
then, as the legal holder and owner of the note, recover 
thereon against such second indorser, upon a declaration 
stating such special indorsement of the note to him by the 
second indorser.” 

No such machinery has been employed in the case under 
consideration ; and if the plan, suggested by the chancellor, 
had been adopted by the payee of this note, I doubt whether 
it would have been at this day held available. The sugges- 
tion was a mere dictum, not at all necessary to the decision 
of the point under discussion, and was pronounced by Sen- 
ator Bockee as “a sort of finesse and shuffling game,” be- 
low the dignity of the law. As that Senator very properly 
remarked, “we have no right to ask him to resort to prac- 
tices, changing the character and liability of parties.” 
People must learn to make their own contracts, and to 
make them in conformity with the law. Otherwise, courts 
of justice will become a resort for the reparation of blun- 
ders, which the exercise of ordinary caution ean at all times 
prevent, instead of being the dispensers of a settled and en- 
lightened system of jurisprudence, founded on great general 
principles of justice and utility. ‘The disturbance of gen- 
eral principles on subjects, in relation to which general 
principles manifestly exist, is productive of much greater 
evil, than the detriment which individuals may occasionally 
suffer from their unwavering application. 

I]. Neither is the defendant (Cross) liable as guarantor. 
The question, involved in this part of the subject, is now 
set at rest in this State. In the case above referred to, 
(Hall v. Newcombe, 2 Hill, 416), it was expressly decided, 
in the court for the correction of errors, that “where a man 
writes his name in blank upon the back of a negotiable 
promissory note, he only agrees that he will pay the note 
to the holder, on receiving due notice that the maker, upon 
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demand made at the proper time, has neglected to pay it. 
Mere proof that he indorsed the paper to enable the maker to 
raise money on it, does not change the nature of his legal 
liability as indorser, where the note is in the hands of a 
bona fide holder for a good cohsideration. For the courts 
to allow parol proof to charge a mere surety, beyond the 
legal effect of his written blank indorsement on such paper, 
would bring them in direct conflict with the provisions of 
the statute of frauds.” (2 R. 5S. 155, § 2, Sub. 2.) The 
doctrine of this case is fully recognized by the Court of Ap- 
peals, in Spies v. Gilmore, 1 Com. 321. The subsequent 
eases of Durham & Moulthrop v. Manrow, 2 Com. 533; 
Hall v. Farmer, \bid. 553, and Brewster v. Silence, 4 
Selden, 207, relate to the effect of a guaranty in express 
terms upon the back of the note, without stating the con- 
sideration, as “ We guaranty the payment of the within 
note.” In the first of these cases, it was proved that Dur- 
ham, (one of the defendants below,) was the payee of the 
note; that he had purchased a horse of the plaintiff, on 
the day the guaranty was dated, and, in part payment 
therefor, transferred to him the note with the guarantee in- 
dorsed thereon; Moulthrop, the other defendant, signing 
the guarantee at the request of, and as surety for Durham. 
The court decided, that it was valid, on the ground that 
an original consideration, in fact, was proved; and this de- 
cision would be analagous to the case before us, in relation 
to the liability of Cross, as guarantor, if a guarantee in ex- 
press terms, instead of a blank indorsement, was written 
on this note. The next case, Hall v. Farmer & Doolittle, 
2 Com. 553, was similar to Durham &§ Moulthrop v. Man- 
row, as to the form of the guaranty; but it was proved 
that it had been given for an antecedent debt; and the 
court consequently decided against the validity of the 
guaranty. ‘The last reported case in the court of appeals 
on this subject, I believe, is that of Brewster v. Silence, 
4 Selden, 207. It overrules Durham § Moulthrop v. 
Manrow, and expressly decides that the guaranty in all 
cases must be in writing in direct terms, and must express 
the consideration upon which it is made; and that the 
consideration cannot be supplied by parol proof. A /forti- 
ori, it cannot be supplied, as in the case before us, where 
there is no express guaranty, but merely a blank indorse- 
ment. : 

It is plain, therefore, that the plaintiff cannot recover, 
while any respect is to be shown to established principles, 
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and toa current of authority in the highest court of appellate 
jurisdiction. Something was said about the right of the 
plaintiff to reform this contract, so as to place the name of 
the defendant, Cross, on the note, as a previous indorser, and, 
I suppose, also to substitute his narne as payee instead of 
that of the plaintiff. I need scarcely say, that if this can 
be done at all, it cannot be done in this action. The action 
has not been brought for any such purpose ; and, of course, 
the defendant has had no opportunity of adducing evidence, 
or of being heard upon such a suggestion. Although we 
have abolished the old forms of action, we have not abol- 
ished allegations and proofs. In other words, we have not 
abolished the right of defence in courts of justice. Iam of 
opinion that judgment should be for the defendant. 

Judgment for plaintiff affirmed with costs. 

D. Me Mahon, for plaintiff 

S. F. Clarkson, for defendant. 





Supreme Court. First Judicial District. General Term. 
February, 1857. 


Before Roosevetr, Davies, and Peasopy, JJ. 


BEALE AND OTHERS Vv. ParrisuH. 
Assignees and indorsees of promissory notes. 


This action is brought against the indorser of a promis- 
sory note. When it fell due it belonged to the Chemical 
Bank. The bank having discounted the note became the 
holder of it, and the bank, as such holder, having used due 
diligence to ascertain the residence of the indorser, and 
having sent notice of protest to the place designated (al- 
though erroneously) as the residence of the indorser, was 
entitled, as such holder, to recover against the indorser. 

Plaintiffs were indorsers on the note after defendant, and 
were duly notified of its non-payment, upon which they 
paid it and took it up. The question is, whether the plain- 
tiffs are to be regarded as assignees or indorsees of the note. 

Held, that the plaintiffs, who paid the bank, (there being 
no pretence of intentional misrepresentation on their part,) 
— in the shoes of the bank, and are subrogated to their 
rights. 
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Judgment of Special Term (Morris, J.) in favor of 
plaintiffs affirmed, with costs. See 1 Camp. 383; 2 Hill, 
588, and 21 Wend. 643. 

Peasopy, J. dissenting. Plaintiffs knew where defend- 
ant resided, and could have sent him notice in time. It 
was their duty to send it within the day allowed them by 
law after they received it, if they wished to hold him. He 
had a right to the notice from any party to the note, who 
would hold him as indorser, and notice from one would 
have inured to the benefit of other parties. The inability 
of the bank, after the use of diligence, excused them, and 
left defendant liable to them; but this did not inure to the 
benefit of plaintiffs, who were able to give the notice and 
did not. By their neglect he has lost “the benefit of the 
notice. He may have lost thereby rights of recourse to 
prior indorsers, or others equally valuable. I think that he 
is not liable to the plaintiffs. 

Lee and Smidt, for plaintiffs. 

E. G. Lapham, for defendant. 


Evy v. Situ. 
Liabilities of agents as makers of promissory notes. 


Where a person making a promissory note uses the ex- 
pression, “ I promise to pay,” he is personally liable, not- 
withstanding he may have added to his signature the words 
“ Agent Silvie Gas Light Co.” See the case of Moss v. 
Livingston, 4 Comst. 208, 


Rocers ano Wire v. McLean AND OTHERS. 
Witnesses in partition suits. 


In a partition suit each defendant has a distinct interest, 
and has a right, under the Code, to examine any other de- 
fendant as a witness in respect to such interest; and that, 
too, whether the party called to testify be or be not a mar- 
ried woman, or the husband of a married woman. See 
Code, §§ 274 and 397; also, 1 Kernan, 128; 3 Ibid. 266. 

Charles W. Sandford, for plaintiffs. 

S. B. Helbert Judah, for defendants. 


De Guerrier v. Bonrantt. 


Guardian and ward — Jurisdiction of surrogates. 


Appeal by the plaintiff, former guardian of the person 
and estate of the defendant, from an order of the surrogate, 
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requiring the plaintiff to render an account of his proceed- 
ings as such guardian, and show cause why an attachment 
should not be issued against him: — 

Held, that the defendant having assigned all his interest, 
could not call his late guardian to account, nor could an 
order for that purpose be made by the surrogate on his 
application. The surrogate .can only make such an order 
without application in cases where the ward is still under 
age. 

Where the execution of an assignment is admitted but 
its bona fides is impeached, the surrogate has no jurisdic- 
tion to try the issue. 

The order appealed from, therefore, should be so modi- 
fied as to suspend the accounting before the surrogate, 
until the applicant shall have had an opportunity to test the 
validity of the assignment by a suit in this or some other 
court having jurisdiction. 

W. Austin, for appellant. 

A. Clarke, for respondent. 


Everett anp Brown v. VENDRYES. 


Indorsement of notes — Lex loci contractus. 


Action by indorsees against drawer of a bill of exchange 
made in Carthagena, but payable in New York, and pro- 
tested for non-acceptance. Defence, that it was not duly 
indorsed by the payee : — 

Held, that being payable in New York, the instrument, 
as.to its transfer, is governed by the laws of New York, 
and that by those laws a general indorsement is sufficient 
to transfer a bill or note, wherever made. 

Exceptions overruled, and judgment for plaintiffs affirmed 
with costs. 

Peasopy, J., dissenting. This action is on a bill of ex- 
change drawn in New Granada, addressed to a drawee in 
New York. It was indorsed in New Granada, and the 
question is by what law is the sufficiency of the indorse- 
ment and transfer to be determined. I think it must be by 
the laws of New Granada, where it was made. ‘The va- 
lidity of every personal contract must be tried by the law 
of the place where it is made. If this indorsement was 
effectual to pass the title there, it passed. If it was not so, 
it did not pass. The fact that it was payable elsewhere is 
entirely unimportant. The laws of the place of payment 
do not apply. The question is, did or did not the payee 
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indorse it to the plaintiff. He did an act in New Granada 
which it is claimed by the plaintiff was a transfer by in- 
dorsement to him. The effect of that act is denied by the 
defendant. How shall this question be tried? It seems to 
me quite clear, that it must be tried by the laws within the 
jurisdiction of which the act in dispute was done. 

I. T. Williams, for plaintiffs. 

Charles A. May, for defendant. 


DvuLLes AND AERTSTEN U. SANDFORD. 


Stockholders of manufacturing companies — Proof of dissolution. 


Action against the defendant, upon his alleged liability 
as a stockholder of the “ Empire Mill,” a manufacturing 
company, incorporated in 1846, under the act of 1811. 

Held, that in an action against an individual as a stock- 
holder, the alleged dissolution of the corporation must be 
clearly proved. Mere insolvency, while the corporation re- 
tains a portion of its property, although heavily encumbered, 
and mere suspension of its ordinary business for a short pe- 
riod not exceeding one year (laws of 1825) are insuilicient. 

Judgment for defendant, without prejudice to a new suit, 
if the plaintiff should be so advised. See 5 Hill, 131; 5 
Denio, 566; 7 Paige, 576; 19 Johns. 466; 7 Johns. Ch. R. 
217, 225, 226; 3 Comst. 419, and Laws of 1825. 

C. Tracy, for plaintifts. 

H. Nicoll, for defendant. 


Srewart v. Situ. 


Dower — Statute of limitations — Practice — Action for dower. 


By the original statute of dower, as it existed in 1823, 
(which was the time, in the present case, of the husband’s 
death,) the widow had her whole life “ to make demand of 
her dower.” The Revised Statutes, however, expressly 
provide that a “widow shall demand her dower within 
twenty years after the death of her husband,” and not within 
twenty years after the commencement of an adverse pos- 
session, according to the general statute of limitations. 
The general statute of limitations does not apply to claims 
for dower. This suit, therefore, which was commenced by 
the widow, not only twenty years after her husband’s 
death, but twenty years after the passage of the Revised 
Statutes, is barred by lapse of time, unless the omission of 
the defendant to raise the objection in his answer can be 
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deemed a waiver. On this point the Code says, that the 
objection of lapse of time “can only be taken by answer.” 
(Sect. 74.) But it also says, that the title on that subject 
shall not apply “to cases where the right of action has al- 
ready accrued.” It also excepts “special cases where a 
different limitation is prescribed by statute.” The Code, 
therefore, has no application to an action like the present, 


in which the right, if any, accrued long before the date of 


the Code, and in which the limitation specially applicable 
is prescribed by a special statute, namely, the statute of 
dower. ‘That statute, therefore, having taken effect more 
than twenty years before the commencement of this suit, 
(if we may consider the jurat of the complaint as evidence 
of its commencement,) constitutes an insuperable bar to 
the plaintiff's claim. 

Judgment reversed and complaint dismissed. See 8 
Wend. 661; 12 Ibid. 187; 4 Cow. 384; 1 Hill, 324; 5 
Barb. 482; 3 Peters U. 8S. R. 280, and 5 J. R. 142. 

Geo. W. Stevens, for plaintiff. 
J. W. Gerard, for defendant. 


Common Pleas for the City and County of New York. 
General Term. January, 1857. 


Before Incranam, Daty, and Brapy, JJ. 
Rapway AND OTHERS UV. GRAITAM AND OTHERS. 


Payment of costs, a waiver of appeal. 

Appeal from an order granted by Judge Daly, at special 
term, vacating the judgment rendered in this cause as 
against the defendant Graham, upon the payment of $ 
costs. ‘I'he costs were paid. 

Brapy, J.— The receipt of the costs must be regarded as 
a waiver of the appeal, if received after the appeal taken, 
and of the right to appeal, if received before the appeal was 
taken. If a party to the action proceed upon an order 
made in the cause, or accept any benefit or advantage 
under it, he will be precluded from asking its review. 
Order affirmed. 

Charles N. Black, for plaintiffs. 
John Graham, for defendants. 7 


Garvy v. Toe Campen anp Amsoy R. R. Company. 
Common carriers — Admissibility of witnesses. 


Held, that in an action by a passenger against a railway 
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company, for the loss of his trunk by their negligence, there 
being no allegation or proof of fraud or tortious act, the 
plaintiff is not, at common law, admissible as a witness to 
testify to the contents of his trunk, or their value. 

The reasoning and conclusion of the court in the case of 
Snow v. The Eastern Railroad Co., 12 Met. 44, com- 
mented upon and approved. 

Held further, that the provision of the New York Rail- 
road Statute of 1850, allowing a plaintiff in an action to 
recover baggage lost, to testify in his own behalf, does not 
apply to foreign corporations. It is limited to companies 
formed under the statute. The statute is not a general 
act, and the doctrine of /ex /oci has no application to it. 

Monell, Willard, and Anderson, for plaintiff. 

C. Livingston, for defendants. 










SMITH AND OTHERS Uv. SMELTZER. 






Contract to convey land — Performance. 


Action to recover damages for breach of contract to pur- 
chase real estate situated in Westchester county. 

The defendant insisted that the plaintiffs had failed to 
perform their part of the agreement, inasmuch as the deed 
tendered by them had not been properly executed. It 
appeared that the deed was acknowledged by two of the 
parties before a commissioner forthe State of New York 
residing in Rhode Island, and that there was not attached 
to the deed any certificate of the secretary of state, so as to 
entitle it to be recorded. ‘The deed was acknowledged by 
é two other parties before a commissioner of deeds for the 
f city and county of New York, and no certificate of the 
3 county clerk to his commissionership was attached, as re- . 
2 quired by law, when the acknowledgment is taken in any 
other county than that in which the premises are located. 
F Held, that the duty of procuring the certificates of the 
i secretary of state and the New York county clerk, devolved 
upon the plaintiffs. A party who has to deliver a deed of 
land in pursuance of a contract, is required to deliver it in 
such a condition, as to make it at once operative to the 
purchaser against all parties. Such is not the case where 
the deed cannot be recorded, and the purchaser is put to 
delay and expense to complete the same. 

E. A. Doolittle, for plaintiffs. 

Wm. D. Booth, for defendant. 
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686 Common Pleas for the City, &c. 


Tue Peopie or tHE State or New York v. Demina. 


Construction of statutes — Penalty for a violation of the pilot laws, when 
to be sued for by the master port warden. 


Brapy, J. — The act of 1830, amendatory of the act of 
1819, relative to the port wardens, harbor masters and pilots 
of the port of New York, provides that if any person other 
than a branch or licensed pilot, shall pilot for any other 
person any vessel of any description, through the channel 
of the East River, commonly called Hell Gate, or board 
such vessel for that purpose, he shall forfeit and pay the 
sum of thirty dollars for every such offence, to be sued for 
and recovered in the name of the master warden of the port 
of New York. 'The tenth section of the act of 1832, con- 
tains the same penalty for the same cause, but is silent as 
to the person by whom it shall be sued for. Yet in the 
eleventh section, we find that the half pilotage authorized 
by law to be collected when a pilot shall be refused, shall 
be sued for and recovered in the name of the master warden 
of the port of New York, a provision which was omitted in 
the act of 1830, section third relating to that subject, pro- 
viding only that it should be paid over to the master war- 
den. ‘There is nothing in the act of 1841 which affects 
the penalty of $380 abovementioned, and it remains undis- 
turbed -by this statute in any manner whatsoever. ‘The 
same remark applies to the act of 1847, under which this 
action is brought. It preserves the penalty, but does not 
provide in whose name the action shall or may be brought. 
‘There is nothing, therefore, in the act of 1847, inconsistent 
with that part of the act of 1830, which gives the right of 
action to the master port warden. ‘The two statutes shall 
stand together, and both have effect if possible, for the law 
does not favor repeals by implication, and all acts in pari 
materia should be taken together as if they were one law. 
See Bowen v. Lease, 5 Hill, 225, and McCarter v. Orphan 
Asylum, 9 Cow. 347. 

In the repealing clauses of the various acts to which 
reference has been made, such acts and parts of acts only 
as are inconsistent are affected, and this has an important 
bearing in considering the intention of the legislature. 

Demurrer to complaint sustained. 

A. O. Hall, for plaintiffs. 

D. McMahon, for defendant. 
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Notes of Mecent Cases in New Wampshire.* 


December Term, 1856. Sullivan. 


Houssarp v. Tue City oF ‘Concorp. 
Sidewalks — Liability of towns for defects in highways. 


In an action against a town for an injury resulting from an alleged 
defect in a highway on account of the slippery condition of the side- 
walk from ice, evidence that other persons than the plaintiff in 
passing upon the sidewalk had met with difficulty at the place of 
the accident, and had slipped there, is inadmissible for the purpose 
of showing that there was a defect in the sidewalk. 

The sidewalk in question was constructed with a step, from it 
down to a passage-way crossing it at right angles, and another step 
on the opposite side of the passage-way from that up to the side- 
walk beyond, and with a slope each way from the middle of the 
sidewalk, to the right and left where it crossed the passage-way. 

Held, that evidence was inadmissible for the defence tending to 
show that sidewalks similarly constructed, were common in Boston 
and other cities, either for the purpose of showing that the sidewalk 
in question was properly constructed, or that the plaintiff did not 
exercise proper care and prudence in passing upon it. 

In reference to the degree of care and prudence to be exercised 
by the traveller in passing upon a highway, the court instructed the 
jury that, “if the highway were defective and the plaintiff! knew of 
the defect, yet if it were not of a character from which an injury 
must so manifestly result in his attempt to pass as to render it un- 
reasonable for him to make the attempt, he was entitled to recover, 
otherwise not.” 

Held, that the instructions were erroneous, and that the jury 
should have been instructed in substance, that if the defect were 
such that men of ordinary care and prudence having knowledge of 
the defect, would not, under ordinary circumstances, have attempt- 
ed to pass at their own risk, the plaintiff had no right to try the ex 
periment at the risk of the town, and was not entitled to recover. 

The court further instructed the jury that the town were bound to 
have their highways at all times in a reasonably safe condition for 
the customary travel, and that it would furnish no answer to the 
claim of the traveller for damages, who should suffer an injury 
resulting from a defect in the highway, without fault on his part, 








* Continued from page 577. 
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that the defect was produced by the elements, and the town had 
no notice of it or opportunity to repair it. 

Held, that the latter branch of the instructions was erroneous, 
and that the jury should have been instructed that if the injury re- 
sulted from a defect occasioned by the recent, sudden action of nat- 
ural causes, the town were not liable, unless under the circumstances 
of the case they ought to have repaired the defect before the acci- 
dent happened, and had reasonable opportunity so to do; and if 
they could have had no notice of it either express or implied, or 
reasonable opportunity to repair it, the defect was not an obstruc- 
tion, insufficiency or want of repairs, within the meaning of those 
terms as used in the statute, giving to travellers a remedy against 
the town for damages happening to them from such defects. 


December Term, 1856. Carroll. 


Cook v. GILMAN. 


Rescission of contract. 


If one of the parties to a contract seeks to rescind it on the ground 
of fraud, he must, before he brings his suit, and within a reasona- 
ble time after he discovers the fraud, restore, or offer to restore, 
what he received under the contract. 

The plaintiff and defendant made a bargain by which the plain- 
tiff gave to the defendant a harness, for the promissory note of a 
third person, payable to the defendant or order, and by him in- 
dorsed, without recourse ; the plaintiff’s action was brought to re- 
cover the value of the harness, or the money which the defendant 
had received for it, on the ground that the plaintiff had been in- 
duced to make the bargain by fraudulent representations of the 
defendant. 

Held, that the plaintiff could not recover, without showing that 
within a reasonable time after he discovered the fraud, he restored, 
or offered to restore, the note to the defendant. 

Held, also, that to excuse the plaintiff from returning the note, 
evidence could not be received, to prove before the jury, that the 
note was of no value. 


Leach v. KIMBALL. 
Mortgage of personal property — Trespass. 


A mortgage of personal property contained no clause entitling 
the mortgagor to retain possession till condition broken, or limiting 
the usual rights of the mortgagee. The mortgagee took possession 
of the property, and the condition of the mortgage not being per- 
formed, sold it, but not in the manner prescribed in the statute. 

Held, that the mortgagee was the holder of the legal title, and 
was rightfully in possession ; and that the mortgagor, having nei- 
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ther the possession, nor the right of possession, but a mere right to 
redeem, could not maintain trespass. The sale was not by virtue 
of any authority in law, the abuse of which would make the mort- 
gagee a trespasser al initio; and the title of the mortgagee was 
not forfeited by a wrongful sale, as that of a mere bailee might be. 
The remedy of a mortgagor, in such case, must be by an action on 
the case. 

The statute forbidding a second mortgage, without a reference 
in it to the first, does not make the second mortgage void ; because 
the statute is designed to secure the rights of the second mortgagee, 
and not to destroy them. 

An assignee of a mortgagor holds only the rights of the assignor. 


Prrer, Ex’r., Appellant, v. Prrer, Appellee. 
Allowance to widow — What amounts to waiver of right to allowance. 


The discretion vested in the Judge of Probate, in making, from 
the personal estate of a deceased husband, an allowance for the 
present support of the widow, is a legal discretion, to be judiciously 
exercised, subject to the revision and correction of the Supreme 
Court, upon appeal. 

Where a husband died at the age of eighty-one, leaving a widow 
eighty years old, with no property in her own right, and no provis- 
ion for her support, real estate worth more than four thousand dol- 
lars and personal estate to the amount of one thousand dollars, and 
was owing only five hundred and forty dollars. 

Held, that two hundred and fifty dollars was not an unreasonable 
allowance to be made, from the personal estate, to the widow for 
her present support. 

Where such husband, before his death, had executed a will 
wherein he gave to his widow a legacy of one dollar, but made 
no provision whatever for her support in the will or otherwise, and 
the widow subsequently received from the executor the dollar be- 
queathed to her, and gave a receipt therefor, but immediately ten- 
dered the same back, demanded a surrender of the receipt, and 
filed with the Judge of Probate, a writing waiving the provisions 
of the will, and a petition asking for an allowance out of the per- 
sonal estate. 

Held, that the widow could not, on these facts, be presumed to 
have waived her claim to an allowance, and that she was not 
estopped, by the receipt of the nominal legacy under such circum- 
stances, from insisting upon her legal rights. 

58* 
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December Term, 1856. Grafton. 


WHITE ET ALS. v. LANDAFF. 
Jurisdiction of common pleas to lay highways —¥-xceptions to jurisdiction. 


Where a court have jurisdiction of the subject matter of a cause, 
their proceedings and judgments are valid, until reversed or set 
aside by the proper tribunal. 

The common pleas have jurisdiction to lay out a highway ina 
town where the selectmen of such town, upon petition therefor, 
have neglected or refused to lay the same. And where a petition 
to the common pleas set forth that application had been made to 
the selectmen of a town to lay a highway within its limits, and that 
they had neglected to lay the same, and the petition was in proper 
form and showed upon its face that the highway prayed for was 
one that the selectmen had the power to lay, and the petition was 
referred to the commissioners without objection : — 

Held, that the court having jurisdiction of the subject matter, it 
was too late to take exception to the jurisdiction after the hearing 
before the commissioners, unless the defect appeared upon the rec- 
ords and proceedings, and that the court would not then receive 
evidence aliunde to show want of jurisdiction. 

After reference and hearing on a petition for a highway, the re- 
port will not be set aside on account of impropriety in procuring a 
few of the names to the petition. 


LitTLETON v. RICHARDSON. 
Admissibility and effect of a judgment — Liability over. 


The defendant was charged by the town with laying stones in 
the highway, by reason of which a traveller on the road sustained 
special damage, for which he had recovered against the town. It 
was admitted that defendant placed the stones upon the highway, 
and that he was notified of the traveller’s action, and requested to 
defend it. The record of the recovery was then offered and ad- 
mitted, as conclusive evidence of all the facts in dispute in the 
action. The declaration of the traveller set forth that the highway, 
&c., which the town was bound to keep in repair, &c., was out of 
repair, defective, and insufficient, obstructed by large stones, and 
destitute of a necessary railing, &c., by reason whereof, &c. It 
was held, that upon the face of the record it did not appear that 
the stones caused the damage, for which the recovery was had, or 
that that fact was in issue in the cause; since the damage might 
have been caused, exclusively, by the defective state of the road in 
other respects, and that alone might have been in issue. 

It should have been first shown by other evidence, that the dam- 
age was caused by the stones, and would not have occurred but for 
them, and that that point was the matter in issue in that case. 
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Bean v. Brackett. 
Costs on petition to redeem. 


Upon a petition to the Court of Common Pleas, under the statute, 
for an account of a mortgage debt and costs, and of the rents and 
profits received by the mortgagee, and to redeem; the rule in 
equity, that on a bill to redeem, the complainant is ordinarily bound 
to pay costs, though he succeeds in his claim, is not applicable. 

That rule, even as to bills to redeem, is controlled here by our 
statute, allowing costs to the prevailing party, unless in excepted 
cases ; and this statute furnishes the ordinary rule as to costs in 
this statutory proceeding. 

Where a petitioner, in such a case, succeeds in obtaining an ac- 
count, by which it appears that the mortgage debt, interest, and 
costs, are fully paid by the rents and profits received, he is entitled 
to a decree of discharge, and, as the prevailing party, to his costs. 


Jounson v. Havernitt. 
Defective highways — Fact and law — Practice. 


In an action against a town for an injury resulting from an al- 
leged defect in a highway, the question whether the highway was 
obstructed, insufficient, or out of repair, within the meaning of 
those terms as used in the statute, giving to the traveller a remedy 
against the town, is for the jury, under proper instructions from the 
court as to the meaning of the terms. 

The question is to be determined by the jury upon a view of all 
the circumstances of the case, in reference to the nature and extent 
of the defect, the character of the ground, the amount and kind of 
travel, the ability and means of the town, and other like circum- 
stances tending to show whether the highway was or not reasonably 
safe and convenient for the customary travel, and whether or not 
it ought to have been repaired before the happening of the acci- 
dent. 

The question of negligence on the part of the town does not 
arise in such case, except incidentally, as it is involved in the ques- 
tion whether the obstruction, insufficiency, or want of repair exists ; 
and this latter question may depend upon the manner in which the 
defect originated, and the circumstances of its continuance. In 
such case, the question of negligence is a material inquiry. 

If an obstruction exist by reason of inevitable accident, without 
fault or neglect on the part of any person, it is not an obstruction 
within the meaning of the statute, unless the town had notice of it, 
express or implied; and reasonable opportunity, by the exercise 
of proper care and vigilance, to have removed it before the acci- 
dent occurred. 

It cannot be determined by the court, as matter of law, that a 
stick of wood four feet long and two inches in diameter, which had 
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been lying upon the highway one hour or more, was or was not 
such an obstruction. 

Such a stick of wood accidentally fell from a load which was pass- 
ing upon the highway, without the fault or neglect of the person 
having charge of the load. The plaintiff, shortly afterwards, passed 
upon the highway in his wagon, one wheel of which ran upon one 
end of the stick, in such manner as to throw up the other end 
against the wagon, by means of which the plaintiff was thrown out 
and injured. ‘The jury were instructed, in substance, that if the 
stick, considering its character and dimensions, should be found by 
them to be such an obstacle to the customary travel as that the 
highway, with that upon it, was not reasonably safe, yet if it came 
upon the highway by inevitable accident, without the fault or neg- 
lect of any person, and the town or its authorities could have had 
no notice of it, nor any opportunity to have known of it by reason- 
able care and diligence on their part, before the accident, the town 
were not liable. 

Held, that the instructions upon this point were sufficiently 
favorable to the plaintiff. 

The judge who tried the cause, having given proper instructions 
to the jury upon the several points involved in the case, submitted to 
them specific questions relative to those various points, and directed 
them to return a general verdict, and with it answers to the ques- 
tions thus submitted. Such answers were returned with a general 
verdict for the defendants; the verdict being in accordance with 
the answers. 

Held, that the direction of the judge to the jury, to return the 
answers, although objected to by the plaintiff, was no cause for set- 
ting aside the verdict. 


Notting v. Herserr. 
Description of land in deeds — Rule of damages for breach of covenants. 


Where a deed contains a description of the premises conveyed 
by distinct and definite boundaries, accompanied by a general and 
indefinite description thereof, the former governs ; and in an action 
of covenant broken upon such deed, if the declaration set forth the 
particular description, omitting the general description, it will be 
sufficient, and there will be no variance between the deed and the 
declaration. 

A deed cannot be contradicted or varied by parol evidence, even 
to show that part of the premises included within the description 
was intended to be excepted from the grant, for the purpose of 
regulating any breach of the covenants contained in it; the con- 
clusive presumption being that the whole engagement of the parties, 
and the extent and manner of it were reduced to writing. 

The measure of damages, for a breach of the covenants of seizin 
and good right to convey, is the consideration paid, and interest ; 
and in an action upon such covenants, the true consideration may 
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be shown for the purpose of ascertaining the damages to which the 
plaintitf should be entitled. 

Upon the question of damages in such action, parol evidence is 
admissible to show that nothing was paid for a portion of the pre- 
mises contained in the deed, it being known and understood by the 
parties that this portion was not to pass by the conveyance, as it 
had been previously sold and conveyed by the grantor, and that 
the same was included in the description through error, mistake, 
or inadvertence. 

In such action, if the jury find that no consideration was paid for 
the premises included in the deed, to which the grantor had no 
title, the plaintiff will be entitled to nominal damages only. 


Movutton v. Parker & Youna. 


Powers of auditors under the statute. 


When an action requiring an investigation of accounts, or an 
examination of vouchers, has been referred to an auditor, his au- 
thority is not restricted to an examination and statement of what 
are strictly and technically matters of account, but he may consider 
and decide all questions incidental to or involved in an investigation 
of the actual indebtedness of the parties between themselves under 
the pleadings, and embody the result of his investigations in his 
report to the court. 

An auditor has full power, under the statute, to hear, examine, 
and determine all matters of fact arising in the progress of the trial 
before him ; the determination of which is necessary to enable him 
to state clearly and decisively the balance of indebtedness between 
the parties on the various claims embraced in the action submitted 
to his consideration, 


December Term, 1856. Coos. 
Petition oF Waite Mountain Roap Company. 


Turnpikes public highways — Rule in assessing damages for lands taken 
for public uses. 


Turnpikes are public highways, differing from free roads only 
in the manner of use ; and the interest in land necessary for their 
construction, if authorized to be taken by the legislature, is taken 
for public uses within the meaning of the constitution. 

An act incorporating a turnpike corporation is not unconstitutional, 
because it does not provide that the land damages may be assessed 
by a jury. 

In assessing damages for lands taken for a turnpike, or free pub- 
lic highway, compensation is to be given for the actual value of the 
property taken, without regard to any speculative advantages or 
disadvantages to the owner, from the making of the highway. 
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Horn v. Atiantic & Sr. Lawrence Rartroap Company. 


Laability of railroad company for defect of fences. 


The plaintiff’s farm was divided by the defendants’ railroad, and 
fences were made along the sides of the road, and two farm-cross- 
ings, but no gates were put up at the crossings. The plaintiff 
turned his sheep into his field, and afterwards in attempting to pass 
over the road at one of the crossings, they were killed by the de- 
fendants’ engine. 

Held, that the defendants were liable for the damages. 


Hatcn v. PartRinGe. 
Refusal of title — Dissiezin of co-tenant — Trespass for mesne profits. 


Real estate was devised to L. A. & J. on condition that L. & A. 
take J., and carry on his part, and see that he has his support out 
of it during his life. A. conveyed his part to L., and L. conveyed 
the whole property to the defendant, Partridge, without any excep- 
tion of J’s. title, or interest. Patridge, thereupon, entered in 1837, 
and occupied the whole till 1847. Neither L. A. nor the defend- 
ant did anything to support J., who lived with and was supported 
by others. 

In 1846, Partridge brought his action against L. upon his cove- 
nants of siezin in fee, and of warranty, assigning J’s. title as the 
breach, and recovered a verdict and judgment for one third of the 
consideration paid, and interest. 

In 1847, J., by his guardian, applied to the Probate Court, for 
partition of the estate, and an assignment to him of one third of it 
in severalty. L.A. and the defendant were notified of the pro- 
ceédings, and assented to the appointment of a committee, and to 
the decree made upon their report, and no appeal was taken. ‘The 
guardian of J. thereupon entered, and has since held possession of 
the part set off, and now brings trespass for the mesne proiits of 
J’s. share, from 1837 till his entry. 

It was held, that the defendant was not bound to accept a less 
estate than the fee in J’s. share, under a deed purporting to convey 
the whole estate, and that by his action claiming that nothing 
passed by the deed of L. but his two thirds, and that no interest in 
J’s. shure passed by the deed, he had repudiated the conveyance 
as to that third, and was estopped to claim anything in it. 

That by the partition and assignment to J. of one third in fee, 
assented to and not appealed from by L. A., or the defendant, J. 
took an unencumbered fee, and the rights of L. & A., under the 
devise, were extinguished. 

Held, that if the defendant entered under a deed of the whole, 
claiming the whole, and denying the title of J., it was a disseizin 
of the co-tenant of his grantor; who could, after regaining posses- 
sion by his entry, maintain trespass for the mesne profits. 
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Held, also, that the defendant, having repudiated the title of J’s. 
third under his deed, and recovered the consideration paid for it 
and interest, could not now set up his possession as that of a co- 
tenant under that deed, and he must therefore be regardeé as a 
disseizor of that part. 


RussEtt v. Fasyan. 
Refusal to give a deposition. 


A motion for a special commission, to take the testimony of a 
witness disabled by paralysis to attend court, whose testimony was 
material, and within his knowledge alone, on the ground that he 
had refused to give his deposition before a Justice of the Peace, 
and that the remedy by attachment and fine by a Justice, or by a 
suit at law was inadequate, was declined as an unusual exercise of 
the power of the court, and because there was no doubt of the 
power of the court, as a court of equity, to cause the deposition to 
be taken de bene esse, upon a bill for that purpose. 


Pirman v. Tue Town or ALBANY. 


Effect of establishment of boundary lines between towns by Court of Com- 
mon Pleas. 


The judgment of the Court of Common Pleas upon the report of 
a committee appointed under the provisions of ch. 37, § 6, of the 
Revised Statutes, which empowered that court to establish the dis- 
puted boundary line between two adjoining towns, is a judgment 
in rem, and conclusive upon all persons. 

The effect of such judgment is not merely prospective. It is an 
adjudication not only of where the line is, but where it always has 
been since it was established by the incorporation of the towns, and 
is therefore conclusive upon the parties in a suit against one of the 
towns, pending when the judgment was rendered, and in which is 
involved an inquiry into the true location of the boundary. 


CaRLETON v. INSURANCE COMPANY. 


T'rustee process — Jurisdiction of court where principal defendant is a non- 
resident. 


In proceedings under the trustee process against absent debtors, 
the record must show a strict compliance with the order of notice 
to the principal defendant, or the judgment rendered against him 
will be irregular, and liable to be reversed upon error, although 
there may be funds in the hands of the trustee. 

In such proceedings, the entire authority and jurisdiction of the 
court depend on the existence within the State of a subject matter 
on which its jurisdiction may be exercised, and if there be nothing 
in the hands of the assumed trustee, or nothing which can be 
reached by the process, no valid judgment can be rendered against 
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the principal defendant, unless his property has been attached, or 
he has been duly served with process, or has appeared and an- 
swered in the suit. 

Such judgment, if rendered, is absolutely void, a mere nullity, 
and will not sustain an action of debt brought upon it. 


Lane v. Evans, Trustee. 


Plea in abatement. 

A plea in abatement for defective service of a writ by copy, must 
crave oyer of the writ, declaration and officer’s return, set them 
out at large, and also make profert of and enrol the copy served. 

Unless the copy be enrolled and made part of the record, there 
is nothing in the record to confirm or refute the allegations of the 
plea, and show whether the officer’s return is true or false ; no 
basis for a judgment of the court upon those allegations. 


Supreme Judicial Court of Flassachusetts. 


Supreme Judicial Court of Massachusetts. Hampden County. 
September Term, 1856. 


Argued and decided at Boston, in January, 1857. 
Present: Dewry, Mercatr, Bicetow, and Tuomas, JJ. 
Boston Duck Co. v. Dewey. 


Pleading. 

An action for goods sold and delivered to the defendant, is not 
maintained by proof of a sale and delivery of goods to a third per- 
son, and of the defendant’s promise to pay for such goods, although 
the statute of frauds be not pleaded. 

R. A. Chapman, for plaintiffs. 

W. G. Bates, for defendant. 


Brown v. Mooers. 


Evidence — Witness. 


The declarations of a workman as to the ownership of personal 
property on which he is employed, made in the employer’s ab- 
sence, are not admissible in evidence against him. 

Proof that a witness had made various contradictory statements, 
will not authorize the party calling him to introduce evidence of his 
general reputation for truth and veracity. 

H. Vose, for plaintiff. 

R. A. Chapman and F. Chamberlin, for defendant. 
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Ey rv. Ety. 
Deed — Frasure. 


In an action to foreclose a mortgage, the burden of proof is on 
the plaintiff to show that interlineations, alterations, and erasures 
therein were made before or at the time of its execution, and there 
is no presumption that they were so made, or that they were made 
without fraud. 


E. W. Bond, for plaintiff. 
C. A. Winchester, for defendant. 


Haypen v. Braptey. 
Landlord and tenant. 


No notice or demand is necessary before commencing an action 
on the covenant of a lessor to keep the building leased in repair. 
W. G. Bates, for plaintiff. 


H. Vose, for defendant. 


Osporne v. ATKINS. 
Covenant of warranty — Damages. 


Where one to whom land is conveyed with warranty, is evicted 
of an undivided part thereof by a paramount title, and threefold 
damages for cutting wood on the land are also recovered against 
him in an action of trespass brought by the owner of such undi- 
vided part, on Rey. Sts. c. 105, § 7, et seqg., he cannot recover 
the amount of such damages in an action against his grantor on the 


covenant of warranty. 
N. T. Leonard and C. A. Winchester, for plaintiff. 
W. G. Bates, for defendant. . 


Middlesex County. October Term, 1856. 
[In these cases judgments were entered March Ist, 1857. ] 
Present: THE sAME JUSTICES. 
Ketuy v. Pace. 
Surety. 


Where a surety on a bail bond purchases of the obligee a 
judgment, recovered by the obligee in scire facias on the bond 
against the co-surety, and brings an action on said judgment in the 
name of the obligee, he can recover of his co-surety in such action 
only half the amount of the judgment on scire facias. 

B. F. Butler and I. S. Morse, for plaintiff. 

D. S. Richardson and G. F. Richardson, for defendant. 
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Tatpot v. WHIpP.e. 


Action — Damages. 


One who purchases of a town the materials of a bridge forming 
part of a highway which has been discontinued, and suffers the 
materials to remain in the river, is liable to owners of land above 
for the damages occasioned by the consequent setting back of the 
water ; and cannot show in defence of an action to recover such 
damages that he removed other greater obstructions in the river. 
[Argued at Oct. Term, 1855. ] 

B. F. Butler, for plaintiff. 

J. G. Abbott, for defendant. 


McCase v. BELLOows. 


Dower. 


A bill in equity to recover dower under Rev. Sts. c. 60, § 2, 
cannot be maintained against the tenant of the freehold, and a 
mortgagee in whose mortgage the piaintiff joined, without tender- 
ing the whole amount due on the mortgage. 

Morse and Clarke, for plaintiff. 

B. F. Butler, for defendant. 


HARRINGTON v. INHABITANTS OF LINCOLN. 


itness — Evidence of compromise. 


Cross-examination of a witness as to whether he has not been 
tried and convicted for a misdemeanor in another State, does not 
authorize the party calling the witness to introduce evidence of his 
general character for truth and veracity. 

A party’s admission to a third person of the amount which he 
had offered by way of compromise of the action, is not admissible 
in evidence. 

B. F. Butler, for plaintiff. 

C. R. Train, for defendant. 


Emery v. Hapcoop. 


Action. 


A prosecutor who encourages an officer to execute a warrant 
valid on its face, but issued by a justice of the peace having no 
jurisdiction of the case, is liable in damages to the party arrested on 
the warrant. [Argued at Oct. Term, 1855.] 

J. G. Abbott, for plaintiff. 

B. F. Butler, for defendant. 
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BarKeER v. STETSON. 


Actjon. 


One who makes a complaint to a magistrate who has not juris- 
diction of the case, does not thereby render himself liable to a party 
arrested on a warrant issued on such complaint. 

J. P. Converse, for plaintiff. 

RB. F. Butler, for defendant. 


Rossins v. Rice. 
Record of execution. 


An execution for the possession of mortgaged premises issued 
on a judgment on a writ of entry to foreclose, is not good against 
bond fide purchasers without notice, who take before the execution 
is recorded pursuant to St. 1848, c. 144. 

J. B. Robb, for plaintiff. 

E. Buttrick, for defendant. 


Jupp v. Fuint. 
Mortgage — Insolvent debtor. 


J. being indebted to B. gave him as security a deed absolute on 
its face, taking back a bond of defeasance, and afterwards and 
within six months of instituting proceedings in insolvency, and with 
the intention of giving a preference to F., to whom he was also in- 
debted, and being then insolvent, as F. knew, gave up the bond to 
B., and B. conveyed the land to F., receiving payment from F. of 
the amount due B. from J. Held, that F. was thus constituted the 
assignee of the mortgage from J. to B., and could not therefore be 
compelled by action at law to give up the land to J.’s assignee in 
insolvency. . 

C. P. Judd, for plaintiff. 

J. G. Abbott, for defendant. 


Hastines v. LIVERMORE. 
Action — Landlord and tenant. 


The owner of land leased to a tenant at will for pasturage can- 
not maintain an action against a third person for damages occasioned 
to the land by causing water to flow upon it, without proving in- 
jury to his reversion. 

E. F. Head, for plaintiff. 

T. S. Harlow, for defendant. 
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Travis v. Tyier. 
Equity — Jurisdiction. 


This court has no jurisdiction in equity of a bill alleging that 
the defendant made a deed to the plaintiff, and then took it away 
to get his wife’s release of dower, and neglected to get such release, 
and refused to deliver the deed, but not alleging that the deed is so 
secreted that it cannot be replevied. 

C. R. Train, for plaintiff. 

G. M. Browne, for defendant. 


Witiarp v. WILLIAMS. 
Pleading. 


To an action “ for money received by the defendant, by his 
agent, A. B., to the plaintiff’s use,” an answer denying generally 
the receipt of the money claimed, or of any other money to the 
plaintiff’s use, does not admit that A. B. was the defendant’s agent. 
( Woodbury v. Jones, 3 Gray, 261.) 

G. A. Somerby, for plaintiff. 

I. W. Beard, for defendant. 


Peirce v. Gray. 
Attachment. 


Shovel, pickaxe, dungfork and hoe, used by the owner for tilling 
his land, are not exempted from attachment. 

R. B. Caverly, for plaintiff. 

B. F. Butler, for defendant. 


STICKNEY v. CLEMENTS. 


Set-off. 

In an action brought on a promisscry note, by one who took it 
when overdue, against the administrator of the maker, the defendant 
cannot set off a note made to his intestate by the payee of the note 
sued on, and purchased of the intestate in his life-time by the 
defendant, although not formally indorsed by the intestate to the 
defendant. 

Sweetser and Gardner, for plaintiff. 


D. S. Richardson, for defendant. 


Tuomas v. Poote. 


Implied covenant. 


A description of land granted, as bounding on a way, described 
as now staked out beyond the land granted over other land of the 
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grantor to a point named, is an implied covenant of the existence 
of the way as far as the point named. 

G. D. Porter, for plaintiff. 

T. S. Harlow, for defendant. 


Copy v. ApAmMs. 
False imprisonment. 


A party arresting another on mesne process in an action of tort, 
without first making the affidavit required by St. 1854, c. 63, is 
liable to an action for false imprisonment. 

J. Q. A. Griffin, for plaintiff. 

M. G. Cobb, for defendant. 


BarTLett v, EMERSON. 
Evidence. 

Declarations as to boundary by a third person not in possession 
nor owner of the land, though made upon the land, are not admis- 
sible in evidence. Van Deusen v. Turner, 12 Pick., overruled. 

G. A. Somerby, for plaintiff. 

C. R. Train, for defendant. 


. 


Hosmer v. WARNER. 
Payment into court. 


Payment of money into court by the respondent on a complaint 
under the mill act admits the complainant’s cause of action, and 
leaves nothing open but the amount of damages. 

G. M. Brooks, for complainant. 

B. F. Butler, for respondent. 


JoHnson v. WILLIS. 
Sunday. 


Money received by a creditor on Sunday, and retained after- 
wards, discharges the debt. 

No appearance for plaintiff. 

G. M. Brooks, for defendant. 


Goopricn v. WILLARD. 
Lien. 
An agister of cattle has no lien thereon for the keep. 


C. R. Train and B. Russell, for plaintiff. 
B. F. Butler, for defendant. 
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Baxter v. M'Inrirs. 


Mortgage — Foreclosure by suit. 


A writ of entry to foreclose a mortgage, the condition of which 
is, that on the payment of a certain sum the mortgage, as also a 
certain bond, should be void, may be maintained without producing 
the bond ; and if the plaintiff puts the bond in evidence, which 
shows a less amount to be due than that named in the mortgage, 
he may have a conditional judgment for the payment of the lesser 
amount. 

B. F. Butler and N. St. J. Green, for plaintiff. 

T. Wentworth and R. B. Caverly, for defendant. 


Prescott Bank v. CAVERLY. 


‘ Bills of exchange — Indorser — Presentment of sight drafts. 

In an action by an indorsee against one who indorses in blank 
after the payee, parol evidence that the plaintiff when taking the 
draft told the defendant that he would not be held liable as indorser, 
but only as guarantor of the genuineness of the payee’s signature, 
is inadmissible. 

A second indorser of a draft is estopped to deny, in an action by 
a subsequent holder, either the genunineness of the signature or 
the legal capacity of the first indorser, and cannot therefore show 
that the first indorser was a married woman. 

The holder of a draft payable at sight is bound to present it for 
acceptance within a reasonable time, and to use due diligence to 
effect that purpose, in order to charge an indorser ; and evidence 
of the usage of a bank holding such draft, and of other banks in 
the same city as to the time and mode of presenting such drafts for 
acceptance, is competent for the purpose of showing what is rea- 
sonable time and due diligence, although the usage be not known 
to the indorser. 

D. S. Richardson, for plaintiff. 

B. F. Butler and R. B. Caverly, for defendant. 


First Parisu 1n Wosurn v. County oF MIDDLESEX. 


Highway damages. 


The rule of damages for the taking of land for a highway is the 
diminution of the absolute value of the land, by the laying out of the 
highway, and not the diminution of its value for the specific use to 
which the owner had devoted it. 

Where land of a parish was taken, it was held, that the parish 
could not recover damages for the anticipated annoyance of wor- 
shippers in the meeting-house, from the use of the road on Sundays 
by idle and dissolute persons riding for pleasure. 

D. S. Richardson and J. P. Converse, for petitioners. 

HB. F. Butler and J. M. Randall, for respondents. 
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Roys vr. JOHNSON, 
Contract. 


The defendant set up a theatrical exhibition in a town without 
the license of the selectmen, and the plaintiff was employed and 
performed services at these exhibitions ; but it did not appear that 
the plaintiff knew that the defendant had neglected to obtain a 
license. Held, the plaintiff could recover for his services. 

L. J. Fletcher, for plaintiff. 

W. S. Gardner, for defendant. 


Fitcuspure Rattroap Co. v. CHaRLEstown Mutvat Fire Ins. Co. 
Fire insurance — Description. 


The defendants issued a policy to the plaintiffs on their road fur- 
niture, ‘consisting of locomotives, cars of all descriptions, and 
snow ploughs on the line of their road and in actual use, but not in 
machine or repair shops.” The application, which was made part 
of the policy, contained, in answer to the question where the prop- 
erty was situated, this statement —* from Boston to Fitchburg, and 
branches this side of Fitchburg.” 

The proprietors of a wharf situated on or near the line of the 
railroad, had laid down over the whole length of the wharf an iron 
track for the convenience of shipping ice, which was brought down 
on the railroad, and they had the right to enter on and use the 
Fitchburg railroad track. When a load of ice came down it was 
usual to leave the cars over night on this private track, to be un- 
loaded and taken up again in the course of the next day. Certain 
cars while so left were burned by the burning of a shed on the 
wharf, the property of the proprietors of the wharf. . 

Held, that the description ** cars in actual use on the line of 
their road,” covered these cars, which were in the ordinary course 
of business on the road then upon this side track or spur, although 
the side track was not actually the property of the plaintit? com- 
pany. 

H. C. Hutchins, for plaintiffs. 

J. Q. A. Griffin, for defendants. 


Burver v. City of CHARLESTOWN. 


Municipal corporation — Contract. 


The St. of 1854, c. 433, providing for the annexation of the City 
of Charlestown to Boston, required a meeting of the inhabitants to 
be called in each city to vote upon the acceptance or rejection of the 
act, and required the mayor and aldermen of each city, in case of 
a favorable vote, forthwith to certify the returns to the Secretary of 
the Commonwealth. ‘The inhabitants of Charlestown duly voted to 
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accept the act, and, at a meeting of the mayor and aldermen of 
that city, held presently thereafter, four of the aldermen, being a 
majority of the board, refused to sign the certificate; the mayor 
and the remaining aldermen,two in number, being ready and 
willing to sign. A mandamus was issued by this court, and the 
plaintiff was engaged as senior counsel by the four aldermen on 
behalf of the city, and argued the case in this court. There was 
no vote of the city council nor of the mayor and aldermen, to em- 
ploy counsel in the cause. There was evidence that it had been 
usual to engage counsel in a similar manner, on behalf of the city, 
without a formal vote. 

Held, that the plaintiff could not recover against the city for his 
services in the mandamus suit. 

E. R. Hoar, for plaintiff. 

P. W. Chandler and H. G. Hutchins, for defendants. 


Baxter v. ABBorr. 
Will — Evidence — Witness. 


The opinion of a physician who had practised for many years 
in a testator’s neighborhood, and had at times been his medical 
adviser, and who saw him at or near the time of the making of his 
will, is admissible in evidence on the issue of the testator’s sanity, 
although he be not an expert on the subject of insanity. 

Insanity of the testator’s ancestors may be proved to support the 
issue of his insanity at the time of making his will. 

Where one of the witnesses to a will, who testified in the probate 
court that the testator was sane when the will was executed, has 
since deceased, his statements out of court, after the probate, that 
he wished to change his evidence, and that he considered the tes- 
tator to have been insane, are not admissible on the trial of the 
appeal. 

A witness who has testified to the appearance and conduct of a 
testator, tending to show his insanity at or near the time that the 
will was made, and has said that he (the witness) refused to make 
for the testator a bond to convey land, but, after a private con- 
versation with the obligee, did make it, may state, in answer to 
questions by the party calling him, that he was told by the obligee 
that the bond was intended to secure the land for the use of the 
testator. 

An executor named in the will, is a competent witness in its sup- 
th on releasing his right to cover costs under St. 1839, c. 107, 

2. 

J. G. Abbott, for the appellant. 
B. F. Butler and I. S. Morse, for appellee. 
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Supreme Court of Vermont. 


Cases in Vermont. 


Windsor County. Supreme Court. March Term, A. D. 
1857. 


Wuirte River Bank v. Wooster Downer AND SOLOMON DowNER. 


Principal and sui ety — Payment — Costs. 


In this case, after judgment, one of the debtors, who was origin- 
ally a surety, deposited with the plaintiffs president the amount 
due, taking his note for the same, which he gave to the plaintiff's 
attorney as security for the debt, under an agreement that he 
might control the writ of execution, which was in the hands of an 
officer for collection, and had been levied upon personal property 
in part satisfaction. After this levy was closed and the money re- 
alized, an action was brought upon the judgment by direction of 
the surety, the execution still remaining in the hands of the officer, 
and after the suit was brought the execution was levied upon other 
property, but not sufficient to satisfy it. 

Held, that the transaction did not amount to payment. 

That the execution being in the officers’ hands, and pari/y levied, 
will not defeat the action upon the judgment. 

That the debtor has the full benefit of the levies in defence, and 
of the vexatious character of the suit, in the taxation of costs under 
the statute. 

That should the note deposited as collateral prove unproductive, 
the plaintiffs might still enforce the judgment for their own in- 
demnity. ° 


TaRBLE JENNINGS & Co. v. Sotomon Downer. 


Exceptions, effect of, on judgment. 
This is an action of debt on judgment, brought after final judg- 
ment in the County Court, and while the case was pending in the 


Supreme Court on exceptions. 
Held, that the exceptions being in the nature of a writ of error 


merely, an action of debt will lie upon the judgment. 
Overseers OF Poor or West WinNpsor v. Harrison TurRNER. 


Bastard, 
This is a proceeding in bastardy, by way of complaint. against 
the mother for not taking proceedings, the town being liable for 
the support of the child. 
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Held, that as the proceedings are in the name of the overseer of 
the poor, and exclusively under his control. it is not requisite that 
he should lodge with the clerk a certificate of his intention to con- 
trol the prosecution. ‘That provision in the statute, although gen- 
eral in terms, has reference only to such prosecutions as are in the 
name of the mother, and primarily under her control. 

The release of the mother to be made effectual against the town, 
must be made ‘ with the consent of the overseer” of the town of 
her legal settlement, and not of her residence, inasmuch as the child 
takes the settlement of the mother. 


Georce Lyman v. GeorcGe L. TarBELL AND TRUSTEE. 


Attachment of note. 


A promissory note, made payable to bearer and delivered toa 
third party, for the purpose of being put in such a situation, that it 
cannot be reached by trustee process, if done with the knowledge 
and connivance of the debtor, is still liable to attachment. 


Asa Davis AND oTHERS v. Davip OwEN. 


Assumpsit — Money paid under mistake. 


The plaintiff purchased land of a third party. The price was 
fixed at a sum named. The defendant held a mortgage upon the 
land, which he computed at a sum named. ‘The remainder of the 
price plaintiff paid at the time, and agreed to pay defendant’s mort- 
gage, which the vendor stipulated should not exceed the sum named, 
and also, that if the sum due were less, the plaintiff might have the 
benefit of the deficiency. The plaintiff paid over the full sum 
claimed by defendant, but on computation it proved to be an over- 
payment, the defendant having claimed payment of interest above 
the legal rate upon some understanding with the mortgagor. 

Held, the plaintiff might recover the overpayment. 


Tue Town or Hartrtanp v. Tut Town or WINDsor. 


Pauper — Settlement. 


Held, that if the husband have no legal settlement in the State, 
but the wife have, and the husband abandon the wife and children, 
they may be removed to her settlement. But while he remains 
within the State and affords a home for his family, they cannot take 
that of the mother. But if he decease, having no settlement, the 
infant children take the settlement of the mother, by the very terms 
of the statute. But if the father had a settlement at the time of his 
decease, it would seem that the children retain it. But the decease 
of the father, during the pendency of the appeal, will not affect the 
legality of the order. 
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Aaron Perkins v. Lyman Gippss. 
Officer. : 


This is an action of trorer, for not restoring to the owner spirits 
seized by virtue of a search warrant, under the statute prohibiting 
the keeping of spirits for sale. The defendant was specially ap- 
pointed to serve the warrant. 

Held, that the officer was only liable, in this action, for positive 
misfeasance. 

That he is only liable in any form of action to keep spirits so 
seized, with the care which prudent and careful men exercise in 
their own affairs. 

That it is competent for justices to appoint an indifferent person 
to serve such warrant, “for want of a proper officer seasonably 
to be had.” 


Davis v. Davis anp TRUSTEE. 


Trustee process — Rents and profits of land. 


This was a foreign attachment under the statute. The trustee 
had received a conveyance of land, purchased with the money of 
the principal debtor’s wife. The conveyance was in trust * for the 
use of the husband and wife, and the heirs of the wife.” The wife 
had deceased, leaving four children of this husband, and one child 
of a former husband, all under age. 

Held, the trustee is liable to the extent of the rents and profits in 
his hands. 


Brown v. Tracy. 
Equity practice. 


This is an appeal from the Court of Chancery. The decree, 
from which the appeal was taken, was of a reference to masters. 

Held, the appeal is premature, as the statute only allows an ap- 
peal ** from a final decree.” Such a decree is merely interlocutory. 
The rule is different in the English Chancery, and in the State of 
New York while their Court of Chancery was in being. 


Town oF SHARON v. SIMONS. 


Action — Pririty. 


The defendant was the trustee of money left by the mother of an 
insane pauper. The funds, by the bequest, were to be applied to- 
wards the maintenance of the pauper, “ as the trustee might judge 
just and reasonable, the town of Sharon paying their fair proportion, 
so that the pauper could live with her relatives.” The fund was 
small, not sufficient to raise a sum annually, which would support 
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the pauper, and if the principal were encroached upon it would soon 
be gone. The trustee paid out all the interest, and requested 
the town to pay the balance, which they declined to do. The 
pauper being thrown upon them, they brought this bill. 

Held, there was no such _ privity between the town and the 
trustee, as will enable them to call him to an account ina court 
of equity. 

Henry v. Tupper anp Bomarp. 
Equity — Retief from forfeiture. 

This was a bill in equity, to be relieved from the forfeiture 
of an estate, conditioned for the maintenance of the grantor and 
his wife. ° 

Held, that a court of equity may grant relief in such cases, 
where the forfeiture was accidental and unintentional, and not 
attended with irreparable injury. But that it rests in the sound 
discretion of the court when relief shall be granted in this class of 
cases. 

Gray v. Cooper. 
Hushand and wife. 


The plaintiff was a married woman, when her husband deserted 
her, leaving some household furniture, which had belonged to her 
before marriage. ‘The defendant, as an attorney, negotiated a sale 
of this furniture for the wife, taking the notes payable to himself, 
but giving her a receipt in her own ni ime, promising to account for 
the same when legally demanded. ‘The money was collected, and 
he claimed to retain it upon the husband’s debts due to him. The 
wife had been divorced before the commencement of this suit. 

Held, she was not entitled to recover the money, the property 
sold being that of the husband, and the promise to the wife accru- 
ing to the benefit of the husband. 


Ropinson v. Morse. 
Arbitration. 


A submission to arbitrators, reciting that, ‘* Whereas there are 
controversies about the settlement of a// our deal,” and agreeing to 
submit * all such controversies which we cannot settle ourselves,” 
does not include matters of deal between the parties about which 
there is no controversy, and the same are not bound by not being 


brought before the arbitrators. 


Downer v. TARBELL. 
Jury. 


Held, that where jurors occasionally leave the panel during the 
consultation, and immediately return, it is no irregularity, although 


unattended by an officer. 
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Kutelligerce anv seiseellany. 


Tue Drev Scorr Case. We had hoped to be able to give our readers 
some account of this interesting decision, but the opinion of the Chief 
Justice in behalf of the majority of the Court, has not yet appeared, and 
we might run the risk of misunderstanding the arguments, if not the gen- 
eral purport of the decision, if we should attempt a review of the case in 
At least we shall eseape the suspicion of be- 


the absence of that opinion. 
We shall recur to the 


ing in haste to profit by a passing excitement. 
subject hereafter. 


Court House 1x Bostox. If the newspapers may be credited, we are 
likely at last to have a court house for the sittings of the Circuit and Dis- 
trict Courts of the United States. ‘These important tribunals have been 
banished long enough to a distant corner of the town, away from the law- 
yers, the suitors and the libraries, and if the appropriation has been made 
for a suitable building, as reported, we hope that the authorities will see to 
it that no unnecessary delay occurs in carrying out the design. 


A Snort Docket. The law docket for this year in the County of Nan- 
tucket was exhibited to us the other day, and was a model for courts and 
suitors. It was contained in a copy book, such as we remember to have 
used in our early days, having on its cover an engraving of the landing 
somewhere. of some great and renowned navigator or conqueror, though 
whether it were Columbus, Sinbad the Sailor, Lafayette, or Kossuth, we 
could not precisely determine. On opening the volume, we found it set 
out at full length that this was the docket of the Nantucket Court, ata 
Law Term, held at Boston for the Counties of Suifulk and Nantucket, &e. , 
and the only other entry was the name of one action, with names of coun- 
sel, &c., and under this was written, ** Exceptions waived, and judgment 


on the verdict.”’ We hope the clerk of that courtis not wholly dependent 


on his recording fees. 


Taw Enp or tne Law. In one of our country towns, a case was tried 
the other day before a justice of the peace, and the plaintiff, as is now 
allowed by law, told his own story. He testified as to the amount and 
nature of the debt due him, and how he had tried to get payment from the 


** But,’ said he, “the defendant got mad and swore I 
And I came 


defendant. 
should’nt get my money except at the tail end of the law. 


straight to your honor.’’ 
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Notices of New Jublications. 


Tue Agcuments or Gerrit Samirn ano Davin J. Mircnett, axp Trt 
CuarGe or Justice Mason, 1x a ‘TRiat ror Murper. New York: 
John A. Gray, Printer, 16 & 18 Jacob Street; Fire Proof Buildings. 


1857. 


Mr. John Buck, a gentleman advanced in years, was found dead on 
Friday evening, March 14, 1856, in his barn on the Cherry Valley Turi- 
pike, in the tewn of Nelson, Madison County, State of New York. Im- 
mediately after, George William Zecher, a German, of some twenty-six 
vears of age, a resident of Maton, nearly three miles northeast from Mr. 
Buck's farm, was arrested for the murder. ‘The evidence against him 
was wholly circumstantial. In September, 1856, he was tried, and the 
jury disagreed. He was again tried in December last, and acquitted. 
This pamphlet contains the arguments of the leading counsel! on each side, 
aud the Judge’s charge at the second trial. Their performances reflect 
honor upon each and all. Mr. Mitchell’s argument was bold and able, 
and the charge was, we should judge, fair and impartial. Mr. Smith’s 
argument does great credit to his head, and even more to his heart. He 
defended the prisoner at both trials without any fee, and is said to have 
expended a thousand dollars, out of his own purse, for witnesses and other 
expenses of the defence ; and after having secured an acquittal, he pre- 
sented Mr. Zecher with a farm of the value of $500 to begin life upon. 
This is a deed of such large handed charity as would make the argument 
an interesting decument, independent of any ability displayed in it. 
** Having heard that the prisoner was a German,”’ says Mr. Smith, in his 
address to the jury, ‘* I went to see him a few days afier he was commit- 
ted to jail. So oceupied is all my time, that but for my having heard of 
his being a German, I should probably never have seen him. With the 
help of my little knowledge of his language and his little knowledge of 
mine, we were able to understand each other pretty well. His counte- 
nance pleased me at first sight; for you see how open and pleasant and 
intelligent it is. Not less was I pleased with his simple, artless manners, 
and with his straightforward account of himself. I left him with a deeper 
conviction of his innocence. Since then | have visited him frequently, and 
have received a great many letters from him written in his own language. 
I feel that | am now well acquainted with him, that [I have read his heart 
and understand his character. Having before I ever saw him, believed 
him to be innocent, and having confirmed this belief through the influence 
of his looks and lips and manners, | could not refuse to defend him. He 
stood before me a stranger in a strange land ; a friendless foreigner ; above 
all, an innocent man ; and I saw how frightfully strong the tide of preju- 
dice and hatred was running against him. How could I refuse to defend 
him? I would here say that it is the truthfulness of the prisoner, which 
more than all his other virtues, has impressed me. It is this, which is in 
my eye the chief charm of his character. It is by this, more than by all 
things else, that he has now my heart.”’ 

As our readers may suppose from this extract, Mr. Smith threw himself 
into the ease with a zeal, which, of itself, is worth almost all other quali- 
ties, in such a cause, and his argument was, moreover, full of eloquence and 
full of skill, and succeeded in raising a very reasonable doubt of the pris- 
oner’s guilt, notwithstanding the clear and cogent summing up of the 
people's attorney. 
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Reports or Cases ARGUED AND DETERMINED IN THE EnNouisu Courts 
or Common Law. With Tables of the Cases and Prineipal Matters. 
Edited by Hon. George Suarswoop. Vol. LXXXVI. Containing 
Cases in the Common Fleas and in the Exchequer Chamber, in Easter 
and ‘Trinity Terms, and Trinity Vacation, 1856. Philadelphia: T. & 
J. W. Johnson & Co. 1857. pp. 944. 


We had occasion to notice the eighty-fifth volume of this series in our 
February issue, and already the eighty-sixth volume is on our table. ‘The 
series presents to us the English Cases in the Courts of Common Law, in 
an excellent form, being a reprint of the reports considered most authen- 
tic. ‘There is no oflicial or authorized reporter for the English courts, nor 
must the printer now procure the imprimatur of the judges, which presides 
so imposingly over the opening of our old folios; moreover, the reports in 
the legal periodicals are usually very well done and very accurate, as much 
so perhaps as those of the more pretentious volume which follows more 
slowly, but with no greater absolute authority. Stull, however, the latter 
is more commonly cited, we suppose, for all the cases which are contained 
in it; and the periodicals are of value in England, at least, chiefly for con- 
taining a wider selection of cases and an earlier report. 

In this country, where reporters are appointed by law in nearly every 
State, the chief value of the periodical form of publication in reference to 
all eases which come under the jurisdiction of the State reporter, consists 
in the frequency of publication, and we consider it wise, in most instances, 
as our practice has shown, to present these cases as briefly as accuracy 
will permit. 

The volume before us contains many cases of which we have given our 
readers during the past year some brief abstract, from the reports in 
the legal publications, especially from the valuable reports of the Law 
Times. It is improved by the notes and references to American cases, 
added by Judge Sharswood, and is published at the low price of two dol- 
lars and a half. 


A Dicest or tne Decisions or tue Courts or ENGLAND, contained in 
the English Law and Equity Reports, from the first volume to the 
thirty-first inclusive. By Cuauncey Smiru. Boston; Litile, Brown, & 
Co. 1857. pp. 910. 


The rapidity with which cases and reports accumulate is fearful to con- 
template. The thirty-one volumes digested in this book were issued 
in somewhat less than six years, and the number of cases may be put 
down, ata rough guess, as between four and five thousand, about eight 
hundred a year, and this in England alone. This great and constantly 
increasing weight of learning renders necessary all the aids and appliances 
which our studious brethren can render us, and Mr. Smith has done his 
part well in the digest now before us. 

lt has two features of great convenience. One is, that each paragraph 
is headed by a brief reference to the subject contained in it, which is 
printed in a different type, thus facilitating very materially the examina- 
tion of the general subject included under the larger division, The other 
is, that the table of cases refers not only to the volume and page of the 
Eaglish Law and Equity Reports, but also to the various English publica- 
tions in which the same ease is to be found, which enables the reader to 
verify or compare the various renderings of the same case. 

rom our examination of this digest we believe it to be an excellent one, 
and that it will compare well with any of its contemporaries ; as we hold 
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it our duty, however, to state any blemishes, however slight, which we 
may happen to discover in a work of this kind, we must say that there are 
occasional inaccuracies of arrangement, no doubt very difficult to avoid in 
the mode in which digests are made. If we are rightly informed of this 
method, it is to abstract the points of a case on separate pieces of paper, 
and then to assort and arrange them under the appropriate divisions and 
subdivisions. Now as the work not only of digesting but of sorting, is 
usually done by several persons, it must require the most thorough and 
careful revision by the editor to prevent some inconsistencies, and to present 
all the cases of the same kind together and under the best head. 

In the work before us it has sometimes happened that a part of the notes 
are repeated, and occasionally, though rarely, that notes which should be 
together are divided. ‘Thus, SaLvaGe contains three cases which turn 
upon the rights and duties of seamen. Que of these is repeated under 
SEAMEN, the other two are not. Common Carrier has five cases on the 
liability of railway companies beyond the limits of their own line. Rat- 
Ways has a subdivision in Lialility for injury to land and cattle; loss of 
goods. Under this subdivision, one of the cases on the liability of railways 
beyond the limits of their own line is given, the other four are not. 
Sramps has a subdivision, When necessary. Under this are arranged all 
the cases except one, Smith v. Wyley, which is given under Venpor and 
Purcuaser. There is a head of Insanity, and also of Lunacy. ‘The 
furmer has only one case, which is repeated under the latter. 

Our readers will understand that these blemishes are few in number, 
and generally of slight importance, because in nearly all the instances, the 
cases are all collected under the appropriate head, and that one or two of 
them happen to be repeated under some other head, amounts only to sur- 
plusage, and does not vitiate the general character of the work, which 
is excellent. 


True Massacuvusetts Recister, containing a record of the Government 
and Institutions of the State, together with a variety of useful informa- 
tion, for the year 1857. Serial number ninety-one. By Georce Avams, 
91 Washington Street, Boston. 

The Register contains the usual amount of accurate and valuable infor- 
mation, which makes it the indispensable vade mecum of all lawyers, and 
of great use to all business men in the State, and to all who need informa- 
tion as to the Government of Massachusetts, in any department, for the 


current year. 
BOOKS RECEIVED. 
Maps anv Views, to accompany Message and Documents. 1855-6, 


An Appress To THe Grapvatinc CLass or tue Law Scuoon or THe 
University or Ausany. Delivered February 25, 1857. By Dan. 
Marvin. Published by the Class. Albany: W. C. Little & Co. 
1857. 


Twenty-Fourtn Annvuat Report or THe Trustees or THE Strate 
Lunatic Hospitan at Worcester. December, 1856. Boston : 
William White, Printer to the State. 1857. 
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TInsolvents in Massachusetts. 





LEnsolvents in (lassachusetts, 


Name of Insolvent, 


Alcott, Wm. W. 
Amory, Henry C. 
Ashley, Alfred A. 
Baldwin, Joseph 
Bickuell, James T. 
Brainord, ‘Timothy 
Chamberlin, Lyman 
Chandler, Henry &. 
Cheever, Charles A. (a) 
Chesley, Plumer 
Dexter, John B ) ,, 
Dexter, Richard j 4) 
Dolan, Hugh 

Dunbar, Augustus L, 
Farwell, Oliver A. 
Felker, John C. (a) 
Fish, John 

Fitts, Robert B. 
Goddard, Luther D. 
Goulding, Eli ? ) 
Gregory, Joseph FE. § 
Hateh, ‘Thomas D. (d) 
Hobbs, James 

Howes, Samu It. 
Tlunting, Charles B. 
Jameson, Wilitam 
Joyce, Samuel 
Kendall, Albert W. 
Lawrence, Henry S. 
Leonard, Danrel 
Locke, Amos 

Miller, Jerre 

Morse, Arthur F. 
Nichols, John A. 
Nourse, Adonis HH. 
Nugent, ‘Thomas G. (e) 
Owens, James 

Reed, Edward ( f) 
Sinclair, Samuel =. 
Smith, Charles F. 
Tate, James UH. 
Thayer, Wales 
Warren, Henry E. 
Watkins, Benjamin 
Webb, Amos W. 
Weymouth, George W. 
Wheeler, Charles E. (e) 
Whitcomb, Charles F. 
Whitney, Charles 
Wright, Edmund (d) 
Young, Priestly 


(a) Felker & Cheever. 


(c) Firm not stated 


(e) Wheeler & Nugent. 


| Residence, 


} 


Cambridge, 
Cambridge, 
Freetown, 

toston, 
Roxbury, 
Enfield, 
Palmer, 
launton, 
Manchester, 
Lynn, 


Worcester, 


Lee, 
Taunton, 
Roxbury, 
Manchester, 
Northampton, 
Charlestown, 
Worcester, 


Worcester, 


Cambridge, 
Cambridge, 
(Chester, 
Cambridy:, 
Malden, 

‘I «lford, 
Royalston, 
Roxbury, 
Fall River, 
Cambridge, 
Ludlow, 
Millbury, 
Haverhill, 
Worcester, 
Milford, 
Wenham, 
Boston, 
New Salem, 
Springfield, 
Boston, 
Kandolph, 
Leicester, 
Webster, 
Milford, 
Lowell, 
Milford, 
Boston, 
Newton, 
Cambridge, 
Worcester, 


2 


Proceedings. 


| Tommencement of 


Feb. 3, 1857 


“ 3. 
Not stated. 
Feb 5, 
| “ 6, 
| “3, 
| “ Is 
} 


, 
Not stated. 
} Feb. 19, 
“ 


17, 


“ 24, 
“« 19, 
| Not stated. 
| rah ® 
| Feb. 28, 
“ 19, 
eo lt, 
“17, 
“ 82 
“Cy 
“ 12, 
~ 
(si 5, 
“ ll, 
Jan. 23, 
Feb 4, 
“ 9 
“> 
« 133, 
“ 24, 
“ 14, 
Not stared. 
Feb. 20, 
“ 16, 
“ce 5, 
“ 17, 
“ l 
, 
Aad 3 
“- 
o 
“ 13, 
“ 14, 
! Jan, 22, 
Feb. 16, 
| “ 97, 
! “ 10, 
“ 2, 
“ 19 
7) 
ss 619, 
“ . 
“ 97, 
«Ix, 
| “ ¢§ 
“ KH, 


Isaac Ames. 
Isaac Ames. 
Joshua C, Stone. 
‘Isaac Ames. 
Francis Hilliard, 
Horace I. Hodges, 
John M, Stebbins, 
Joshua C, Stone. 
Henry B. Fernald. 
|Henry B. Fernald. 


‘Alexander I. Bullock. 


Henry S. Briggs. 
Joshua C, Stone. 
Francis Hilliard. 
Henry B. Fernald. 
Horace I. Hodges, 
Isauc Ames. 
Alexander H. Bullock. 


Alexander H. Bullock. 
L J Flet« her. 


Isanc Ames, 

John M. Stebbins. 
Isuac Ames. 
L.. J. Pleteher, 
a Bh Fleteher. 


\Nlexander HH. Bullock. 


Fianecis Hilliard. 
Joshua C, Stone. 
L. J. Fletcher. 
John M. Stebbina. 
Alexander Hl. Bullock, 
Henry B. Ferna d. 
Alexander H. Bullock. 
Alexander H. Bullock 
Henry B. Fernald. 
Isaac Ames 
H. G. Newcomb. 
John M. Stebbins. 
{saac Ames 
\Francis Hilliard. 
{Alexander H. Bullock 
jAlexander H. Bullock. 
Alexander H. Bullock, 
L. J. Fletcher. 
Alexander Hl. Bullock. 
‘Isaac Ames. 
L. J. Fletcher. 
l.. J. Fletcher. 
Alexander I]. Bulleck. 


(b) J. B, & R. Dexter. 
(d) Firm not stated, 


(f) Surviving partner of the late firm of Alger & Reed, 























